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LE^-ITEM VETO 


THURSDAY, JANUARY 12, 1995 

House of Representatives, 

Committee on Government Reform and Oversight, 

Senate, 

Governmental Affairs Committee, 

Washington, DC. 

The joint committees met, pursuant to notice at 10 a.m., in room 
2154, Rayburn House Office Building, Hon. William F. Clinger, Jr. 
(chairman of the committee) presiding. 

Present: Representatives Clinger, Morelia, Shays, Schiff, Ros- 
Lehtinen, Zeliff, McHugh, Horn, Mica, Blute, Davis, McIntosh, 
Chrysler, Gutknecht, Souder, Martini, Shadegg, Flanagan, Bass, 
LaTourette, Ehrlich, Collins of Illinois, Wise, Spratt, Slaughter, 
Kanjorski, Condit, Peterson, Thurman, Barrett, Taylor, Norton, 
Moran, Green, Meek, and Mascara. 

Senators present; Senators Roth, Thompson, and McCain. 

Staff present: Jim Clarke, majority staff director; Monty Tripp, 
professional staff member; Jonathan Yates, associate counsel; Ed 
Amorosi, press secretary; Kevin Sabo, general counsel; Judy 
McCoy, chief clerk; Cheri Tillett, assistant chief clerk/calendar 
clerk; Bruce Gwinn, minority professional staff member; Miles 
Quin Romney, professional staff member; Elisabeth Campbell, 
clerk; Joan Woodward, Senator Roth’s staff; Samuel Hyland, Sen- 
ator Roth’s staff; Michal Sue Prosser, clerk. Governmental Affairs 
Committee; Kelvin Moxley, Senator Thompson’s staff; Peter Levine, 
Senator Levin’s staff; Virginia Koops, Senator Roth’s staff; and 
Mark Buse, Senator McCain’s staff. 

Mr. Clinger. The joint hearing between the Senate Govern- 
mental Affairs Committee and the House Government Reform and 
Oversight Committee will come to order. 

First of all, I want to note this is a rather unique hearing in that 
it is a joint hearing between the House and Senate committees 
having jurisdiction over the line-item veto. 

I think it also signifies the great cooperation we are finding be- 
tween the two committees to deal with some of the items that were 
included in the Republican contract and some of the items we want 
to move. 

Since this is a joint hearing with a substantial number of Mem- 
bers and Senators who will be in attendance, in the interest of time 
I am going to wEiive any opening statement and ask unanimous 
consent that it be included in the record. 

[The prepared Member’s statements referred to follow:] 

( 1 ) 
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Prepared Statement of Hon. William F. Clinger, Jr., a Representative in 
Congress From the State of Pennsylvania 

As Chairman of the Government Reform and Oversight Committee, I am pleased 
to welcome our colleagues from the Senate to this jomt hearing on the line-item 
veto. I look forward to working closely with each of you to ensure the speedy enact- 
ment of a strong and mu(^-needed biU. 

On Januaiy 4th, together with my colleagues Messrs. Blute, Neumann and 
Parker, I introduced H^. 2, the Line-Item Veto Act of 1995. This legislation will 
permit the President to rescind all or part of any discretionary budget authority or 
any targeted tax benefit. HJR. 2 requires the President to submit a separate rescis- 
sion message for each appropriations and tax bill. It provides that, unless Congress 
acts within 20 legislative days to disapprove the President’s rescission package, the 
rescissions will go into effect and the cuts will automatically be made. 

Because under H.R. 2, a congressional disapproval resolution is itself subject to 
veto, a two-thirds vote in each House wiB be required to overturn the President’s 
spending cuts. This is completely the (mposite of current law which prevents cuts 
from taking place unless both Houses of Congress vote to approve a presidential re- 
scission biU. We are dianging the tilt of the game from one which iavors spending 
to one which favors saving. 

'The need for this legislation is clear. In the past fourteen years alone, our na- 
tional debt has quintumed. In 1981, the total national debt — accumulated from 1789 
to 1981 — was one trillion dollars. ’Today, our debt is nearly 55 trillion dollars, and 
we continue to add another trillion dollars to that debt every four years. 

'The line item veto is one means of helping to control that run away spending and 
is widely su parted by the majority of the American people. A CNN, USA 'Today 
and Gallup poll conducted last November shows 77 percent of the public favor legis- 
lation which grants the President a veto over inmvidual parts of sending buls, 
rather than having to accept or veto the entire bill. This l^slation is mso supported 
by the Administration and nas been strongly endorsed by President Clinton. 

In addition to providi^ the President with item veto authority over spending 
bills, H.R. 2 permits the Resident to strike social tax benefits for a privileged few. 
Under our bill, the Fhesident will be able to fine out any provision in a revenue bill 
which provides special benefits to five or fewer taxpayers. The reason for including 
this authority is that tax bills are now being used to profit a favored few at the 
expense of the average taxpayer. For example, the Revenue Act of 1992 was passed 
to create enterprise zones in the aftermath of the Los Angeles riots. This very ™- 
cificall^ targeted bill grew and grew as it made its way through Congress. Before 
we fimshed, the bill contained over 50 special tax breaks which completely outspent 
the cost of the enterprize zones themselves and led to the veto of the entire bill. 
The special tax benefits Congress added covered such vital national interests as: 
special exemptions for certain rural mail carriers, 
special rules for Federal Express pilots, 
deductions for operators of licensed cotton warehouses, 
exemptions for some small firearms manufacturers, and 
exemptions for certain ferry operators, 
to give just a few examples. 

'These types of excesses, both taxing and spending, must be controlled, and H.R. 
2 will provide us with a much-needed tool to help in that effort. 

1 look forward to hearing from today’s witnesses and being given the chance to 
discuss the merits of this legislation with them. And 1 turn now to my Senate col- 
league, the distinguished Chairman of the Senate Governmental Affairs Committee, 
for any opening statement he might care to make. 


Prepared Statement of Hon. Constance A. Morella, a Representative in 
Congress From the State of Maryland 

Mr. Chairman, I thaiik you for holding this important hearing on the line-item 
veto. 

As you know, the debate surrounding the line-item veto has been with us for 
many years. We have struggled with the constitutional issues it poses and have 
weimed them in light of the very serious fiscal problems confronting our Nation. 

Mr. Chairman, I have loM been a proponent of significantly enhancmg the Presi- 
dent’s authority to rescind I^deral spenmng. I have long felt that the current rescis- 
sions process — in which Congress may (and often does) choose to completely ignore 
Presidential requests to cut spending — is a guardian of gridlock. The current process 
invites inaction and makes a mockery of enorts to enact meaningful spending cuts. 
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In light of the very serious economic circumstances in which our Nation finds itself, 
it is imperative that we have a mechanism for reducing spending which is both 
rapid and responsible. 

For this reason, in the last Congress alone, I voted on two occasions to fundamen- 
tally embolden the rescissions process. However, Mr. Chairman, as committee mem- 
bers know, the other body failed to take up our rescissions legislation, so we were 
left with the feeble process which has long frustrated so many of us. 

It is for this reason, Mr. Chairman, that I have come to believe that granting the 
President line-item veto authority may be a prudent and responsible means of over- 
coming the inade<macy of the rescissions process. While I do have some concerns 
about the potentim implications of a Une-item veto on the balance that we have es- 
tablished in the power of the executive legislative branches, I believe that these is- 
sues can be addressed adequately. I look forward to hearing the views of our wit- 
nesses this morning on this particular subject. 

I am pleased that the legislation we are considering today — H.R. 2 — includes a 
provision which would allow the President to delete targeted, special-interest 
taxbreaks. These tax breaks, which often benefit one industry, one group, or even 
one company — are often surreptitiously inserted in voluminous lemslation when no- 
one is looking . . . unknownst to all except the beneficiaries, paid for by every tax- 
payer. During the last several Congresses, I have cosponsored legislation which 
would forbid the enactment of these targeted tax breaks, and 1 am pleased that we 
are finally empowering the President to terminate this pernicious practice. 

The will of the American people is clear, Mr. Chairman: they want their President 
to have the authority to cancel spending unless Congress specifically overrides his 
request. The modified line-item veto proposal we are examining this morning pre- 
sents us with the opportunity to fulfill that wish. 


Prepared Statement of Hon. Peter Blute, a Representative in Congress 
From the State of Massachusetts 

Mr. Chairman, last November the American people spoke out with perfect clarity 
against business as usual in the United States Congress. First and foremost they 
demanded change in the way Congress spends their hard-earned tax dollars. On the 
auspicious day of January 4, 1995, Congress took a giant step toward heeding those 
demands. In addition to major reform of the rules mvermne the House, Chairman 
Clinger, Representatives Neumaim and Parker ana I introauced H.R. 2, the “Line 
Item Veto Act*. 

There are no more excuses to be made, we must act now to answer the call of 
November 8th and provide the President with the authority to eliminate spending 
provisions. 

The public perceives Congress as being incapable of addressing the deficit without 
this kind of outside control, and they are risht. In the last 25 years, federal spend- 
ing has ballooned to more than 21% of GNP and has resulted in a national debt 
of more than $4.5 trillion. And a lot of that spending has been the result of ques- 
tionable provisions tacked onto appropriations biUs to help our colleagues here on 
the HiU get re-elected year after year. 

From screwworm research to parking garages in the middle of nowhere. Congress 
has funded many projects over the years without giving them proper scrutiny or as- 
sessing their worth to the nation. In most cases these kinds of projects have been 
buriea in regular appropriations bills. To stop them the President would have to 
veto entire bills and risk shutting down vital functions of government. 

But the line-item veto would change that by allowing the President to eliminate 
these projects while approving the overall bill. 

Our legislation reserves budget authority for Congress, but gives the President 
the opportunity to express opposition to specific provisions. 

Article I of the Constitution gave Congress the power to establish appropriations, 
the President the power to veto them, and Congress the power to override. 

It seems pretty clearcut, but the reality of our modern political system is that the 
President has little choice but to withhold a veto of appropriations biUs precisely 
because a veto would stop the operation of government functions which it is the 
President’s responsibiUty to maintain. 

Effectively, the Executive review of appropriations has been eliminated even 
though the framers intended a two branch review (Madison and Hamilton in the 
FederaUst Papers). 

And we have seen the emergence of this intent in the number of line-item veto 
proposals which have been put forth over the last one hundred years. There have 



4 


been more than 126 biUa filed, and aa the number of omnibus spending bills have 
increased, so have the number of line-item veto bills. 

It used to be that the President had more control over wasteful appropriations, 
but since the passam of the Impoundment Control Act in 1974, Executive power has 
been more limited than ever. 

And at the same time the President’s power to control spending has narrowed, 
the amount of pork projects and the cost oi them has spiraled. So as more and more 
Members of Congress pander to local concerns the President — the only person who 
has the interests of the entire nation in mind because he is elected by aU the peo- 
ple — is more and more powerless to stop it. 

And those who are concerned about the usurping of Legislative authority by the 
Executive need only look to the states, the laboratories of democracy. The 43 states 
that have a line-item veto have proven that it works, and that it does not cede too 
much power to the Executive. 

With the line-item veto as outlined in H.R. 2, Congress will still control which 
programs are funded but Members’ propensity for laraesse will be checked by the 
Executive. And Executive power will be checked by Congress’ ability to disregard 
its budget remiests. 'The lomcal result wiU be better coordination between the two 
branches in the drafting of the annual budgets and more conservative spending 
without the need to use the line-item veto. 

This is not a radical proposal. Giving the President the line-item veto authority 
would restore power to the President that has been usurped by Congress over the 
last two-hundred years. And at the same time we give budget discipline to the 
President we give fiscal responsibility to the taxpayers. 

The line-item veto is not a panacea, but it wUl Wld down discretionary spending 
and save billions of dollars each year. We need to help stem the tide of red ink in 
our budget by passing it. 


Prkpahed Statement of Hon. Mark E. Souder, a Representative in Congress 
From the State of Indiana 

The line-item veto is an idea whose time has come. We are all tired of a Congress 
that spends billions of dollars on wasteful pork barrel projects then sticks the Amer- 
ican taxpayers with the bill. It is time for these projects to come before public scru- 
tiny so that they may be evaluated on their merits, rather than inserted in legisla- 
tion behind the closed doors of Congress. 

I conunend Senator Coats for his tireless efforts in the Senate to give the Presi- 
dent line-item veto authority. I support the Coats-McCain bill whim provides the 
President with 20 days to veto individual line-item spending measures in appropria- 
tion bills. It further provides that, unless Congress acts within 20 legislative days 
to disapprove the President’s rescission package, it will automatically go into effect 
and the cuts will be made. Should Congress vote to disapprove, it is likely the Presi- 
dent would veto their disapproval resolution, forcing each house to muster a two- 
thirds vote to override. 

In fact, I am a cosponsor of the House conmanion to the Coats-McCain bill, spon- 
sored by Congressman John Duncan. I will fight aggressively to pass this measure 
in the House. 

'The importance of this issue transcends partisan politics. For years the Repub- 
licans were accused of supporting a line-item veto merely because uie President was 
a member of our party. Today we are fighti^ just as hard to give this authority 
to President Clinton, regardless of his party afliliation. 

Putting Congress in charge of spending is like putting Connie Chung in charge 
of the CLA. It IS time that we forced Members of Congress to stand up and ac- 
countable for the projects they are asking the American people to support. We must 
pass a line-item veto if we are to balance the federal budget. Today we have taken 
the first step in that direction, and I am proud to be a part of this historic event 
to take back Washington and give the power back to the people. 


Prepared Statement of Hon. Wilxjam J. Martini, a Representative in 
Congress From the State of New Jersey 

I want to take this opportunity to thank Chairman Clinger and Chairman Roth 
for holding this joint hearing today on the line item veto. 'The line item veto is one 
of the most important legislative issues the 104th Congress will consider. 

In recent years, the spending habits of Congress have become legendary. Exces- 
sive and wasteful projects, monuments to a arcane era of pork power politics, stand 
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all over this country as notices to the American taxpayer that the pork barrel has 
rolled through their town. 

Until now, there was nobody there to stop these Representatives on their spend- 
ing spree. The President was forced to sign appropriations biUs as a whole, making 
law tnose items that were blatant in their msregard for ilscal responsibility. The 
recessions authority currently grated the Executive Branch by Congress is little 
more than a fig leaf of political cover for those pork barrelers who want to keep the 
gravy train rolung while claiming to be proponents of fiscal restraint. 

The people are tired of this business as usual and it is here we can begin to ad- 
dress this vital matter by grating the President a real, credible, line item veto. 

The era of spending sprees has ended, replaced by a new era of prioritization and 
fiscal restraint — implemented by a new breed of fiscally responsible r^resentatives. 

Ilie Congress as an institution has proven itself to lie incapable of fiscal restraint 
when it polices itself. We need to implement tough institutional measures to pull 
in the reins of a runaway budget, and the line item veto is the place to start. 

We need this reform to empower the Federal Government to keep itself in check 
and act prudently with taxpayer money. The people demand that much from us. But 
this is also a reform that will show the public that they can place their trust in 
us again. The people deserve that much from their elected officials. 


Prepared Statement of Hon. Steven C. LaTourette, a Representative in 
Congress From the State of Ohio 

Mr. Chairman: I want to thank you for allowing me this opportunity to address 
this joint hearing today with our &nate colleagues on the very important issue of 
presidential line item veto authority. I would mso like to tha^ our distinguished 
panel of witnesses for appearing before us today and for sharing their collective ex- 
pertise in this area. 

As we know, forty-three of our nation’s governors have the line-item veto author- 
ity and, contrary to popular opinion, abuses of the power are not as rampant as 
some would have us neUeve. Unlike state governments, which are required to bal- 
ance their budget each year, the Congress has failed miserably at keeping its books 
in the black. A line-item veto, while obviously not a cure to all our deficit woes, 
would go a long way in addressing the root causes, primariW ruthless special inter- 
ests and pork barrel spending projects attached as “riders’'^ to legitimate and nec- 
essaiy appropriations legislation. How can supporters of a line-item veto be so cer- 
tain it wiu work? We can be confident knowing it has made a difference in 43 state 
houses. 

As early as 1876, President Ulysses Grant asked for line-item veto authority to 
address this troubling trend in Congressional buc^etin^Now, almost 120 years 
later we find ourselves once again discussing the issue. The jury is no longer out 
on this issue. Our nation finds itself saddled with a $4 trillion-plus national debt. 
I believe the time has come to bring this measure to a vote in the House of Rep- 
resentatives and the Senate, and then let the people decide if they want to grant 
the president this powerful tool for combatting our national debt’s primary contribu- 
tor; wasteful Congressional spending. 


Prepared Statement of Hon. Cardiss Collins, a Representative in Congress 
From the State of Illinois 

Mr. Chairman, I want to thank you for calling this hearing. The line item veto 
proposal, along with the unfunded mandates legislation, and the balanced bucket 
amendment are all matters that deserve careful and thoughtful consideration before 
Congress acts, and all deserve public hearings. 

Mr. Chairman, at the same time I want to express my own personal belief that 
budget gimmicks are not going to eradicate the huge debt this country has built up. 
It was not the lack of line item veto authority that pushed our national debt from 
$709 billion in 1980 to its projected level of $3.6 billion this year — it was spending 
w^ beyond our means. 

Twenty-eight percent of all income tax receipts go to pay for the interest on just 
that debt which the Federal government has incurred between 1981 and 1993. Only 
about five percent of income tax receipts go to pay for the cost of providing welfare 
to needy Americans and all foreign aid. 

It is important, therefore, to be clear about what H.R. 2 will, and will not do. For 
example, this legislation does nothing about many of the biggest items in the Fed- 
eral budget, such as mandatory spending and interest on the debt. Mandatory 
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spending as a percentage of total Federal outlays has grown from 47.5% in 1985 to 
a projected 55% this year. 

Instead, this bill ^oes alter discretionary spending that is subject to the appropria- 
tions process. This is the one area of the Federal budget where actions the tfongress 
has already taken seem to be working and have had a big impact. Discretionary 
spending as a percentage of total federal outlays has fallen from 44% in 1985 to a 
projected 36% this year. 

I also want to say that the bill is aimed at the wrong end of Pennsylvania Avenue. 
The bill seems to be based on the mistaken assumption that Congress is preventing 
the President from cutting unnecessaiy federal spending by failing to act on rescis- 
sions he proposes. 

Over the last 20 years that the President has had authority to rescind appropria- 
tions, Presidents have proposed a grand total of $72 billion in rescissions. During 
that same time, the Congress has approved and initiated rescissions that total $92 
billion — that is, $20 bUlion more than Presidents requested. 

Enhancing the President’s rescission authority as H.R. 2 does, therefore, will do 
little to reduce the deficit. This legislation would, however, better enable the Presi- 
dent to spend taxpayer dollars in ways he chooses rather than as Congress provides 
in the lemslation it passes. 

It is also possible that the lemsiative process could become hopelessly logiammed 
just in dealing with rescission msapproval bills, under the terms of H.R. 2. The time 
frames for congressional response to a Presidential rescission or veto message are 
extremely short. Under this till, it is not hard to see how the President could effec- 
tively control the legislative agenda, simply by flooding the Congress with rescission 
proposals. 

These first few days of the Congress seem to be devoted more to gimmicks and 
buzzwords, and less to honesty to the American people. Rules for unAinded man- 
dates, line-item veto, and balanced budget amendments do little to teU the Amer- 
ican people how the deficit will actually be reduced. The majority, who now control 
the Congress, owe the balance the budget. This is what the people are demanding, 
and that is what they deserve. 

Mr. Chairman, I share the concern of you and the other sponsors of this legisla- 
tion that we must take steps to bring down the Federal deficit. However, those deci- 
sions wUl stiU rest with us, not the Executive branch. We cannot expect the Execu- 
tive branch to do our work for us. 


Prepared Statement of Hon. Edolphus “Ed’ Towns, a Representative in 
Congress From the State of New York 

The question before us today is whether we should disrupt one of the cornerstones 
of American government: the checks and balances establisWd between the Legisla- 
tive, Executive and Judicial branches of the Federal government. The Constitution 
placed the “power of the purse” with the Congress. Yet, there are those who argue 
that we are incapable of carrying out our budgetary responsibilities. Recent history, 
however, disputes that aiwment. In 11 of the past 18 budgets. Congress has appro- 
priated less money than the President asked for. Additionally, giving away our con- 
stitutional powers will not result in any real savings. Discretionary spending pro- 
grams account for less than 40 per cent of the national bud^t. Entitlement pro- 
-ams which comprise the lion's snare of the budget would not be affected by a Pres- 
idential line-item veto. 

In addition to having a limited budgetary intact, a line-item veto would signifi- 
cantly shift the balance of power between the President and Congress. Such a pro- 
posal would advance Presidential spending initiatives at the expense of Con^s- 
sional spending initiatives. We have already seen this shift in power in States where 
the Governor has line-item veto power. In those States, it has become a mechanism 
for governors to advance their lemslative priorities and partisan priorities over and 
above those of the legislature’s. We could soon face a situation in the United States 
Congress where a President pressures House and Senate Conferees to accede to ex- 
ecutive requests to present their own items from being deleted by a line-item veto. 

Let us not forget that the President already has the power to propose line-item 
rescissions. When this mechanism was used by Presidents Reagan and Bush, Con- 
gress generally rescinded even more than they requested. I have always believed 
that it is Congress’ responsibility to make the tough funding decisions. While the 
popular sentiment suggests that a line-item veto would bring more fiscal respon- 
sibility to our governing process, it is certainly not justifiable to disrupt our Con- 
stitution when there is little or no impact on the budget deficit. 
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Prepared Statement of Hon. Gary A. CoNDrr, a Representative in Congress 
From the State of Caufornia 

Mr. Chairman, let me commend you for holding a hearing on an issue that I be- 
lieve is desperately needed — that being the line item veto. 

In the past fourteen years, our national debt has quintupled. Despite efforts to 
constrain the budget deficit, the national debt expands by one trillion dollars every 
four years. K we do not take decisive and dramatic action to reduce and eliminate 
our wasteful spending habits, we will condemn our children and grandchildren to 
pay for our excesses. 

Since coming to Congress in 1989, I have consistently supported and voted for 
granting the President the line item veto so that wasteful and undeserving spending 
can be challenged and eliminated. 

The current budget process is woefully inadequate and in need of reform is this 
area. Title X of the Congressional Budget Act authorizes the President to submit 
rescission proposals to Congress to permanently cancel previously appropriated 
funds. The Congressional Budget Act goes on to further specify that the President’s 
rescission proposals must also be approved by the Congress within 45 days of sub- 
mission in order for them to take effect. The unfortunate result of this process is 
that the Congress can thwart the will of the President, and allow proposed rescis- 
sions to be spent, by simply ignoring the President’s rescission proposals. This proc- 
ess must be changed. 

'This Congress, I have cosponsored several measures which will grant the Presi- 
dent the authority to veto individual spending items and force the Congress to fi- 
nally consider these proposals. I am a cosponsor of H.R. 2, introduced by Chairman 
Clinger and Representatives Parker, Blute, and Neumann. This reasonable measure 
permits the President to veto all or part of any discretionary budget authority or 
any targeted tax benefit if the President determines the action: 1) will help reduce 
the federal budget deficit; 2) would not harm any essentia] government function; 
and 3) would not harm the national interest. Under H.R. 2, the President’s proposed 
vetoes would go into effect, unless the Congress specifically votes to disapprove the 
vetoes within 20 legislative days of submission. Should the Congress vote to dis- 
approve, it is likely the President would veto the disapproval resolution, forcing 
each house to muster a two-thirds vote to override. 

In addition to H.R. 2, I have coauthored measures that would amend the Con- 
stitution to give the President the line item veto. Because the line item veto is such 
an effective budget reduction tool, it should be permanently granted to the Presi- 
dent. Thus, it deserves to be enshrined in the Constitution. 

Mr. Chairman, I commend you for holding this hearing. I look forward to hearing 
the testimony. But most importantly, I look forward to finally giving our Chief Exec- 
utive the au^ority to veto wasteful and unneeded spending items. 


Prepared Statement of Hon. Carolyn B. Maloney, a Representative in 
Congress From the State of New York 

'Thank you Mr. Chairman. 

It is appropriate that the very first hearing of the Government Reform and Over- 
sight Committee is devoted to the issues surrounding the line item veto and expe- 
dited rescission process. If my memory serves me well, one of the first hearings of 
this Committee during the last Congress was also devoted to these issues. 

I believe that each member of Congress has a responsibility to ensure that the 
federal government spends every tax dollar wisely and efficiently. 'That is, after all, 
one of the main reasons I am a member of this Committee. 

'The Line Item Veto is viewed by many as a way to help curb Congressional 
spending and cut some of the pork out of the budget. For that reason 1 find myself 
favorably disposed to these proposals. However, as we discuss the line item veto we 
must also be very aware of the constitutional limitations placed upon us. 

'This proposal has implications which go to the very heart of the federal govern- 
ment’s system of checks and balances and deserves a very close examination, which 
hopefully it will receive here today. 1 am glad that we are not proceeding on this 
issue in the roughshod manner which we witnessed earlier this week. 

Thank you Mr. Chairman. 
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Prepared Statement of Hon. Gene Green, a Representative in Congress 
From the State of Texas 

Mr. Chairman, I would like to thank you for caUing this joint hearing today on 
H.R. 2, the Line-Item Veto Act. I support the call for the line-item veto, the congres- 
sional branch has included far too many questionable items in appropriation niUs 
over the years and steps need to be taken to remedy the problem. 

Today, the notion that Congress can control itself is doubted by the public and, 
therefore, this is a popular ioea. Congress also defines itself with the little things 
that it does as well as the big things. It is my sense that the line-item veto may 
help put an end to the foolish things Congress sticks in appropriations bills; but I 
do not believe the idea is being presented to the public that way. 

The public’s support of this measure stems in large part from the size of the defi- 
cit and many are under the impression that the line-item veto will have a noticeable 
fiscal effect. But what effect will it really have on the deficit? 

The discretionary budget is roughly 40% of the federal budget. The discretionary 
budget has grown little in recent years. Because the appropriations bills define the 
discretionary budget, what fiscal impact will the line-item veto have? 

I plan to support this measure because I believe it is progress, albeit smaU. How- 
ever, the line-item veto will not control non-discretionary, big ticket items like 
health care costs or interest on the national debt. I believe that point needs to be 
made clear to the public. 


Prepared Statement of Hon. Frank Mascara, a Representative in Congress 
From the State of Pennsylvania 

Mr. Chairman, it is a privilege to be involved in this hearing today on the line 
item veto act, the second major piece of legislation the Co mmi ttee has considered 
this week that is aimed at restoring some order and accountability to the Federal 
budgeting process. 

Serving as the chairman of the Board of County Commissioners of Washington, 
Pennsylvania for the past 15 years, I struggled daily to find the money needed, now 
not later, to pay for tne services being delivered to the citizens. And let me tell you 
it was not an easy task and often forced my fellow commissioners and 1 to juggle 
priorities and seriously debate what spending was imperative and going to meet tne 
needs of the most citizens. 

Coming from this background, and also being a certified public accountant, 1 am 
sympathetic to the notion of adopti^ a measure, like the line item veto, which al- 
lows the country’s chief executive officer to note spending the Administration does 
not agree with and requires Congress to act if the funds are to be spent. 

'The people of the 20th District of Pennsylvania have told me loud and clear they 
think Federal spending is out of control and that enactment of a line item veto 
measure would De a good step in the process of restoring their faith in the ability 
of Congress to better steward our nation’s purse strings. 

Over the past five years, Congress has made strides in beginning to bring Federal 
Government spending under control W enacting two major deficit reduction pack- 
ages and a series of Dills rescinding Federal spending, a fact many citizens sa^y 
do not recognize. It is my hope that our debate and consideration of the line item 
veto measure, els well as the unfunded mandates bill we marked up earlier this 
week, may make them realize were are putting our shoulders to the grind stone and 
are very serious about the task of controlling spending of their hard earned tax dol- 
lars. 

While I generally support the notion of a line item veto, I must join with my col- 
leagues on the Democratic side of the aisle in expressing disappointment that the 
Republican leadership of the Committee has, for the second time this week, decided 
to ignore Committee rules and not provide us with proper notice or documents need- 
ed to adequately prepare for this nearing. I would have appreciated having copies 
of testimony before hand to better focus and sharpen the questions I plan to ask 
today. I certainly hope this practice is not becoming the rule of the day. I would 
insist that it end. 

Beyond that, 1 am also troubled by several provisions of H.R. 2 as it is presently 
drafted. I see no need to block all alternative debate on a line item veto and not 
allow the Members of our Appropriation Committee Die opportunity to develop some 
alternative method of dealing with the spending in question. I also question the wis- 
dom of allowing a line item veto message to carry over from one Congress to the 
next and attempting to tell the Senate how to run its floor procedures. 



9 


This is an important piece of legislation that should be dealt with in a serious, 
thoughtful and lair manner. If that were the case, today’s hearing I am sure would 
prove to be more productive and worthwhile. 

Mr. CUNGER. We want to permit other committee members to 
submit their statements for the record. I ask unanimous consent 
that all Members’ statements be included in the record. 

Finally, it is my understanding that in agreement with the Sen- 
ate, all witnesses have been asked to limit their oral statements to 
no more than 10 minutes. To keep the hearing moving along, we 
are going to be enforcing that limit as well as adhering to the 5- 
minute rule for Members’ questioning. 

It has been pointed out to me if we had a full attendance at the 
hearing this morning and every Member asked questions, we would 
be here for 18 hours. 

I will close by simply stating how very much I appreciate our 
witnesses participation. I look forward to nearing each one of them. 

I now turn to my distinguished colleague, the chairman of the 
Senate Governmental Affairs Committee, Senator Roth, for any re- 
marks he may wish to make. 

Mr. Roth. 'Thank you, Mr. Chairman. 

I am delighted to sit this morning next to my good friend and 
House counterpart. Chairman Clinger. This is indeed a historic 
joint hearing between the Senate Governmental Affairs Committee 
and the House Government Reform and Oversight Committee. 

The issue that we are considering tod^, the legislative line-item 
veto, is an important tool that will help Cfongress and the President 
to hold down spending. 

I would say. Bill, that back in 1974, I led the fight in the Senate 
against reducing the power of the President to maintain impound- 
ments. Unfortunately, Congress moved ahead and restricted that 
right, and as I predicted then, it would have to be a matter that 
we would have to come back and consider further, which is exactly 
what we are doing today. 

The message that voters sent to the Congress this fall is that 
they want a smarter, smaller, more responsive Federal Govern- 
ment. 'They feel they are not getting their money’s worth from their 
Government. And while the line-item veto will not solve our deficit 
problem by itself, I do believe it is an essential tool, which coupled 
with the constitutional balanced budget amendment, will help re- 
store fiscal integrity to our Government. 

Mr. Chairman, we are trying to expedite the hearings today, and 
in keeping with your leadership, rather than read my full state- 
ment, I would ask that it be included as if read. 

Mr. Clinger. Without objection, so ordered. 

[The prepared statement of Senator William V. Roth, Jr. follows:] 

Prepared Statement of Hon. Wiluam V. Roth, Jr., a Senator in Congress 
From the State of Delaware 

I am delighted this morning to ait next to my friend and House counterpart. 
Chairman Clinger. This is a historic joint hearin^etween the Senate Governmental 
Affairs Co mmi ttee and the House Government Reform and Oversight Committee. 
T^e issue we are considering today — the legislative line item veto — is an important 
tool that will help Congress and the President to hold down spending. 

The message that voters sent to the Congress this fall is that they want a smart- 
er, smaller, more responsive federal government. They feel that they are not getting 
their money’s worth from their government. While the line item veto will not solve 
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our deficit problem by itself, I believe it is an essential tool coupled with the Con- 
stitutional Balanced Budget Amendment to help restore fiscal integrity to our gov- 
ernment. 

Several versions of the line item veto have been introduced in the 104th Congress. 
H.R. 2 in the House includes enhanced rescission of appropriations and select tax 
expenditures. Last year the House passed two bills giving the President expedited 
rescission powers. S. 4 in the Senate also provides enhanced rescission powers to 
the President for appropriations bills and supplemental appropriations only. S. 14 
would create expedited procedures for considering rescission of so-called budget 
items, including proposed appropriations rescissions, repeals of targeted tax bene- 
fits, or repeals of amounts of direct spending, or entitlements. 

While these three bills encompass differing aspects of a line item veto, clearly 
with the President’s support for this legislative priority, the Congress will enact 
some form of legislative line item veto this spring. Our job, and the purpose for this 
hearing today is to develop the best possible legiuation which would ensure that the 
outcome would produce a smaller, smarter federal government. The American tax- 
payers have demanded it, and in this Senator's opinion they are entitled to it. 

Mr. Clinger. Thank you very much. Senator Roth. 

Now I am pleased to recognize the gentlelady from Illinois, the 
ranking member of the Government Reform and Oversight Com- 
mittee, Mrs. Collins. 

Mrs. Collins of Illinois. Thank you, Mr. Chairman. I thank 
you for calling this hearing. 

The line-item veto proposal, along with the unfunded mandates 
legislation and the balanced budget amendment, are all matters 
that deserve careful and thoughtful consideration before Congress 
acts, and all deserve public hearings. 

At the same time I want to express my own personal belief that 
budget mmmicks are not going to eradicate the huge debt this 
country nas built up. It was not lack of line-item veto authority 
that pushed our national debt from $709 billion in 1980 to its pro- 
jected level of $3.6 trillion this year. It was spending way beyond 
our meams. 

Twenty-eight percent of all income tax receipts go to pay for the 
interest on just that debt which the Federal Government has in- 
curred between about 1981 and 1993. Only about 5 percent of in- 
come tax receipts go to pay for the welfare costs of needy Ameri- 
cans and all foreign aid. It is important, therefore, to be clear about 
what H.R. 2 will and will not do. 

For example, this legislation does nothing about many of the big- 
gest items in the Federal budget, such as mandatory spending and 
interest on the debt. Mandatory spending as a percentage of total 
Federal outlays has grown from 47.5 percent in 1985 to a projected 
55 percent this year. 

Instead, this Dili goes at the discretionary spending that is sub- 
ject to the appropriations process. This is the one area of the Fed- 
eral budget where actions that the Congress has already taken 
seem to be working and have had a big impact. Discretionary 
spending as a percentage of total Federal outlays has fallen from 
44 percent in 1985 to a projected 36 percent this year. 

I also want to say that the bill is aimed at the wrong end of 
Pennsylvania Avenue. The bill seems to be based on the mistaken 
assumption that Congfress is preventing the President from cutting 
unnecessary Federal spending by failing to act on rescissions he 
proposes. 

Over the last 20 years the President has had authority to rescind 
appropriations. Presidents have proposed a grand total of $72 bil- 
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lion in rescissions. During that same time, the Congress has ap- 
proved and initiated rescissions that total $892 billion. That is $20 
billion more than Presidents have requested. 

Enhancing the President’s rescission authority as H.R. 2 does 
therefore will do little to reduce the deficit. This legislation will 
better enable the President to spend taxpayers’ dollars in ways he 
chooses rather than as Congress provides and the legislation 
passes. 

It is also possible that the legislative process could become hope- 
lessly logjammed just in dealing with rescission disapproval bills 
under the terms of H.R. 2. 

The timeframe for congressional response of Presidential rescis- 
sion or veto messages are extremely short. Under this bill, it is not 
hard to see how the President could effectively control the legisla- 
tive agenda simply by flooding the Congress with rescission pro- 
motion. These days of the Congress seem to be given more to buzz 
words and gimmicks than honesty with the American people. We 
do little to tell the American people how the deficit will actually be 
reduced. 

The majority who now control the Congress owe the people an 
honest appraisal of how they intend to balance the budget. This is 
what the people are demanding and that is what they deserve. 

Mr. Chairman, I share the concerns of you and the other spon- 
sors of this legislation that we must take steps to bring down the 
deficit. However, these decisions will rest with us, not the executive 
branch. We can’t expect the executive branch to do our work for us. 

Mr. Clinger. I thank the gentlelady for her comments. 

At this time I am pleased to welcome two of our former col- 
leagues of the House, now in the other body, who have been leaders 
in the effort to bring sanity to the fiscal affairs of the Government. 

I would at this time recognize Senator McCain of Arizona. 

STATEMENT OF HON. JOHN McCAIN, A SENATOR IN 
CONGRESS FROM THE STATE OF ARIZONA 

Senator McCain. I thank you, Mr. Chairman. 

If it would be acceptable to you and Senator Roth, perhaps both 
Senator Coats and I could give our statements. We have been part- 
ners in this endeavor for memy years. If that would be agp’eeable 
to you, sir. 

Mr. Clinger. Let me ask unanimous consent that all Members 
be given 10 days for statements for the record. 

Without objection, so ordered. 

Senator McCain. I want to thank you. Chairman Clinger and 
Chairman Roth. 

Chairman Clinger I had the opportunity to be neighbors with for 
4 years quite a long time ago. 

First of all, let me say that I am pleased to note and I hope the 
ranking member understands that the President of the United 
States campaigned in support of the line-item veto, had it when he 
was Governor of the State of Arkansas, and has now, frankly, as 
a result of the November 8 elections, reaffirmed his support for the 
line-item veto. I have already met with members of the administra- 
tion and they have assured me of the President’s support of line- 
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item veto and we look forward to working with the President to 
achieve that. 

Mr. Chairman, during the years that Senator Coats and I have 
supported the line-item veto, many times we were asked if we 
would support this if a Member of the other party were President 
of the United States. I think the answer to that is clear. It matters 
not to us from which party the President of the United States 
comes. What matters to us is if we are to go to the American people 
and say we are serious about balancing the budget and if at some 
time we may have to address the issue of entitlements in this coun- 
try, because as we note, they are a very large part of the budget 
and a large contributor to the deficit. 

We should go to the American people, Mr. Chairman, with clean 
hands. And those clean hands can only be obtained if we do away 
with the obscene and outrageous process which has become en- 
demic in both Houses of Congress, with both parties, of larding on 
to appropriations bills particularly items which have nothing to do 
with the national interest and have nothing to do, generally speak- 
ing, with those issues at hand. 

Mr. Chairman, as you know, I have been involved in defense is- 
sues for a long time. I would just like to give you a few examples — 
and I will be brief— of the kind of thing that has gone on which 
has given us a situation in the military where our men and women 
are not properly equipped or trained. There is an enormous prob- 
lem with readiness in the military today. 

In the 1991 defense appropriations bill, we appropriated 
$886,000 to be available for the Killeen, TX independent school dis- 
trict; $912,000 shall be available only for transfer to the Library of 
Congress. 

In 1992, $300,000 available for the reinternment and reburial of 
ancestral remains in Hawaii; $3 million shall be available for the 
new parent support program. 

In 1993, $10 million shall be available for a National Guard out- 
reach program in the Los Angeles school district. 

Mr. Chairman, the Congressional Research Service last year 
identified for me over $50 billion in appropriations over the last 6 
years that had nothing to do with national defense. 

Now, I use defense as an example. The examples are myriad. The 
reason why I use defense obviously is because our Nation has no 
greater obligation than that to defend our national security. 

And one of the reasons why we have the difficulties we have 
today in maintaining a ready capable military force is because we 
have raided defense appropriations bill in such an outrageous fash- 
ion. 

Mr. Chairman, what this is going to boil down to is whether the 
onus is going to lay on the Congress or the President. What I mean 
by that is, if we are going to have a true line-item veto, the Con- 
gress is going to have to act to override the actions of the Presi- 
dent. 

As it exists now, time after time the President sends over rescis- 
sions, some $70 or $80 billion over the last few years, and Congress 
either doesn’t act or changes them so dramatically that it has no 
relevance to the original rescission proposals. 
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Let me also point out, Mr. Chairman, I am sure one of the rea- 
sons why the President so strongly supports line-item veto is be- 
cause 43 Governors in America out of 50 have the line-item veto. 
Every single one of those Governors, if called to testily before this 
committee, would tell you it is a vital tool in balancing their budg- 
ets. 

As we all know, the difference between the Federal and State 
Governments is that States are required to balance their State 
budgets; we are not. 

Finally, Mr. Chairman, I look forward to working with you and 
Senator l^th. There are many people in the Congress who want to 
do business as usual, who want to basically be able to return to 
their States or districts with various pieces of pork. And I think the 
message of November 8 is lost on those individuals. 

The American people have figured out that the money they send 
to Washington, DC doesn’t come back. Some of it may, but all of 
it does not come back. They are sick and tired of seeing their tax 
dollars go to Washington and disappear or even come back in the 
form of sometimes unnecessary and unwanted projects, certainly 
not in the priority of their State governments, who I think are best 
equipped to decide what is best for their State and local govern- 
ments. 

So I want to thank both you and Senator Roth, on whose commit- 
tee I serve, for addressing this issue. I don’t believe we can ever 
achieve a balanced budpt without this. 

Will this, as the ranking member said, balance the budget? No. 
But I don’t want to go back to the people of Arizona and say we 
are going to have to look at the entitlement programs and nave 
this kind of endemic pork-barrel spending going on, because I can’t 
do it with a straight face. 

I thank you, Mr. Cheiirman, and I thank you for holding this 
hearing. 

Mr. Clinger. Thank you. 

Now I am pleased to recognize the Senator from Indiana, Mr. 
Dan Coats. 

STATEMENT OF HON. DAN COATS, A SENATOR IN CONGRESS 
FROM THE STATE OF INDIANA 

Senator Coats. Mr. Chmrman, thank you very much. And, Sen- 
ator Roth, I appreciate the opportimity to appear before both of you 
in the committee to add my voice to that of Senator McCain in urg- 
ing that this Confess finally pass a line-item veto. 

Senator McCain and I have been toiling now since 1989 to 
achieve that accomplishment in the U.S. Senate. We have been 
short of the necessary votes to accomplish that. And we have been 
hampered by, frankly, procedural rules which require not 50 but 60 
votes to accomplish that. 

With the very clear message sent on November 8 by the Amer- 
ican people that they are ready now to endorse and support dra- 
matic changes in the way this Congress does its business and the 
way this Government relates to its people, I believe this is the year 
that we have the best opportunity ever to achieve dramatic reform 
in the way we handle the taxpayers’ dollars. 



14 


One of the thoughts necessary to accomplish that, in my opinion, 
is enactment of a line-item veto. 

In 1974, probably in necessary reaction to an imbalance in the 
way that the executive branch and the Congress operated in terms 
of spending money, Congress enacted the Budget Impoundment 
Act. 

However, what that did is create an imbalance in the other direc- 
tion. And to those who say that this is giving the executive branch 
unnecessary and unneeded authority and power over Congress, I 
would simply say that is restores a necessary balance between the 
two branches in how the taxp^ers’ money is spent. 

As it currently stands, the Congress literally holds the President 
in a mode of blackmail by attaching to otherwise necessary and ap- 
propriate legislation, items that, as Senator McCain has detailed, 
simply have no relevance or relationship to the appropriation that 
is being made. 

There are currently 4,000 American families that dedicate their 
entire Federal tax burden to pay for research on the screwworm, 
a pest that has been totally eradicated from the United States. And 
yet those 4,000 families every year contribute their entire Federal 
tax burden to an unnecessary process because a single Member or 
a few Members want to perpetuate a mode of spending. And the 
only way they can do it is to attach it to an otherwise necessary 
and supported appropriations bill. 

Were that individual item subjected to the light of public debate, 
were it subjected to an up-or-down, yea-or-nay vote by Members of 
Confess, it would never come to the floor for a vote because it 
would be a total embarrassment to the author of that provision. 

But in a sense. Members of Congress have the opportunity to 
wait for a vehicle with which to attach their pet project. And as we 
know, many of those are attached in a significant amount. 

One study showed that in a 5-year period during the 1980’s, $70 
billion could have been saved had Congress supported rescissions 
sent to the Congress by the President of the United States — $70 
billion, not an insignificant amount. 

In a sense, what we are doing here with line-item veto is saving 
ourselves from ourselves. It is a human tendency to want to please 
that constituent service, constituent back home, to want to add 
that piece of pork back home, to want to go back home and call a 
press conference and say, look what I have brought to this area. 

Most of those items do not serve the national interest. Most of 
those items are not necessary at any time, but particularly in times 
of Federal deficits. 

And so by this I believe we are restoring a proper balance, check 
and balance system to our spending process. Senator McCain and 
I are committed, along with Senator Dole and Republicans in the 
Senate, to bring this legislation before the Senate in this session 
of Congress. In fact, it has been introduced by the majority leader 
as Senate bill No. 4, showing the importance to which we attach 
to it. 

We would trust that the House would also move forward with us 
so that we can move together in bringing about this very, very nec- 
essary restoration of balance between the two branches and elimi- 
nating us once and for all the embarrassment that all of us go 
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through when we discover to our horror that a thousand-page bill 
contains item after item after item of embarrassing public expendi- 
tures, embarrassing pork. 

The news media today, has on their calendar, so many days and 
weeks after passage of an appropriations bill, 20/20 or Prime Time 
or Readers Digest or USA Today lists the “annual pork parade.” 
And I think that is embarrassing to all of us. I think it is time we 
stop that. 

We have the opportunity to do it here. I really appreciate the fact 
that we have a giant committee established that can move us for- 
ward. And we look forward to working with you. 

Thank you for this opportunity to testify. 

Mr. CUNGER. Let me thank both of you for your helpful testi- 
mony and for coming over and sharing with us your views on this 
very important legislation. 

I now would recognize Senator Roth. 

Mr. Roth. First of all, I would like to recognize the leadership 
role that both Senator McCain and Senator Coats have provided in 
this most important matter. And the purpose of the joint hearings 
today is to expedite consideration of this legislation. It is my intent 
on the Senate side, and I know my good friend Bill Clinger intends 
to move expeditiously on the House side, to report out the bill as 
rapidly as possible so the matter can be before the Senate and the 
House in the very near future. 

Let me ask you a couple of questions, if I may. One charge that 
is made against this kind of legislation is that rather than reduce 
spending, it can in fact result in increased spending, because what 
the legislative body will do in the future is that they will agree to 
add matters, to recognize the fact that the President, the chief ex- 
ecutive, may cut back through use of the rescission power, so that 
the legislative body is free to go on a wild ride. 

What would be your comments on that matter? Senator McCain? 

Senator McCain. My response. Senator Roth, would be that I 
have had the opportunity to talk to about 10 Governors who have 
the line-item veto. They nave stated imequivocally that it is a vital 
tool in keeping their budgets in balance, which I mentioned earlier, 
they are required to do, and we are not. 

Second of all, I don’t think there is any doubt that there will be 
a potential for abuse. There is the potential that a President of the 
United States would call over a legislator and say, look, I am going 
to line-item veto out the central iWizona project for Arizona unless 
you support mv nominee for Secretary of State or whatever it is. 

And yet we don’t hear of those abuses taking place in the States. 
In fact, what we hear is that the Governors are saying that the 
very threat of a line-item veto, because of the exposure that would 
give — and I wish that we had gotten more exposure over the years 
of the things that we have done — ^is sufficient to bring about a fis- 
cal sanity and restraint that they otherwise would not have. 

So they find over time in the States, which I believe is the lab- 
oratory for this, that there is not the requirement to use the line- 
item veto, because it imposes a discipline. 

I would also suggest, again. Senator Roth, that we look at the 
history of this country — and I will just end with this because I 
think Senator Coats may have a comment — up until 1974, for all 
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intents and purposes, the President of the United States did have 
a line-item veto until the Budget Impoundment Act, which you 
fought so courageously but unfortunately on the losing side. 

And I didn’t near of these problems that the detractors of this 
legislation and doomsayers predict will happen in the eventuality 
that — and I hope certain eventuality that we pass a line-item veto. 

So both practice in the States and history shows us this country, 
in the executive-legislative branch relationship, that is not what is 
going to take place. 

Mr. Roth. Senator Coats, I would like to hear your answer, but 
I would like to ask you a slightly different question. Do you see this 
legislation enabling the Chief Executive to use it for partisan ad- 
vantage? In other words, he can threaten to line-item veto some- 
thing if the Senator or Congressman doesn’t vote right on another 
issue. HowjCTeat a problem do you see that? 

Senator Coats. I don’t see that as a significant problem. While 
the President could use it for that purpose, I think certainly it 
would not be good policy, nor would it be good politics for a Presi- 
dent to do that. 

He might do it once, but I think it would quickly erode the Presi- 
dent’s credibility in terms of the value of the power that we have 
given him, and ne realizes he can quickly lose it if it is abused. 

To reflect on what Senator McCain said in your earlier question, 
I believe just the opposite would happen. I believe that exposure 
of the method by which Congress has traditionally used to slip in 
embarrassing expenditures and unnecessary expenditures, knowl- 
edge that this could now be disclosed to the public in a more open 
way by the President’s line-item veto would inhibit the adding of 
frivolous spending to legislation. 

Members would now run the risk, under a line-item veto power 
of the President, of having their line item exposed. I think the pub- 
lic has come to the point where they are insisting that a Congress 
that frivolously spends while also bemoaning fiscal crisis demeans 
itself and undermines its very credibility. 

There is a lot more exposure today of what we do, and the line- 
item veto would add to that. I think it would inhibit adding frivo- 
lous spending to appropriations. 

Mr. Roth. Mr. Chairman, I have one final question. That is, your 
lemslation, as I understand, it does not include tax expenditures. 
Why not? Does it bother you to add tax expenditures which means 
a President can veto or take negative action with respect to a tax 
cut, but can he not do the same with respect to a tax increase? 
Does that make sense? 

Senator McCain? 

Senator McCain. Mr. Chairman, I don’t think it makes sense, 
No. 1. 

No. 2 is, the reason why Senator Coats and I lefl the line-item 
veto sort of as a very clean, very specific piece of legislation, was 
because in all candor we didn’t expect to win. We knew what the 
numbers were. We could count as well as anybody else. 

But we felt that it was an issue that the American pe^le wanted 
ventilated, and that they wanted brought before the Congress of 
the United States, and that sooner or later, because our cause was 
just, we would arrive at the position we are in today. 
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I know Chairman Clinger, and I meant to mention this in my 
opening remarks, has included the tax aspect of it. I have no prob- 
lem with that, Chairman Roth, but I would suggest that we should 
look for the easiest way to gain immediate passage before the ap- 
propriations process begins. 

/md so whatever is most acceptable to the majority of both bodies 
would certainly be acceptable to me. 

Senator Coats. I would add my second to that. Senator McCain 
and I did join with Senator Bradley in an effort in the last Con- 
gress which included the tax side of the equation. We did so to try 
to gain his support for a line-item veto, and hopefully other votes 
that would come along with it. 

So at least I am open — I speak for myself — I am open to that pos- 
sibility and I think that is clearly something we ought to look at. 
But I agree with Senator McCain. I believe it is important to enact 
in this first session of the Congress line-item veto authority, and 
we should pursue whatever avenue will allow to us do that success- 
fully. 

Mr. Roth. Thank you, gentlemen. Thank you. 

Mr. Clinger. Thank you. Senator McCain. 

I think we include that, l^cause, as you point out, there are some 
very bad examples of pork in appropriations bills, but there are 
also equally egregious examples of overreaching in terms of taxes, 
which I want to get at as well. 

I am pleased to recognize Mrs. Collins. 

Mrs. Collins of Illinois. Thank you. 

Doesn’t this bill actually nullify the rescission provisions? 

Senator McCain. 'This legislation basically changes the proce- 
dure, or you may want to view it as nullifying it. What it does is 
it places the onus on the Cong^ress to override what the President 
decides. 

The practice that exists today — ^and I have seen it under both Re- 
publican and Democrat administrations — is that a rescission is set 
for the executive branch, and then the Congress has to act, but if 
the Congress chooses just to remain passive, there is no action. 

So I guess my answer to you is yes, but I think it is dramatically 
improved. 

Mrs. Collins of Illinois. Senator Coats, the Congress presents 
appropriations bills to the President and the President rescinds or 
vetoes a provision. Then what is created is a new law. Is that not 
the case? 

If Confess does not enact a rescission or receives a disapproval 
bill, the bill created by the President’s veto becomes law and Con- 
gress would never have the opportunity to vote for the new legisla- 
tion. Don’t we establish a dangerous precedent when we allow a 
bill to become law without an affirmative vote by Congress? 

Senator Coats. The procedure that we outline in our bill is some- 
what different than that. When an appropriation bill is passed, the 
President has a limited amount of time after that appropriation, 
and also time at the beginning of each new session of Congress, to 
review that appropriation bill and line item out or send back to 
Congress his suggestions for eliminating certain spending that he 
does not feel is necessary. 
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At that point, Congress has, I believe, 20 days with which to act 
to overturn the President’s decision. The difference between the bill 
that Senator McCain and I, and Senator Clinger, Congressman 
Clinger and Congressman Duncan and others, as well as Senator 
Roth, have endorsed is that we reverse the presumption. 

Senator McCain has stated the current presumption that exists 
under the impoundment act is that unless Congress affirms what 
the President has done, it doesn’t become effective. And what hap- 

E ens is — we all know what happens. It gets sent back to committee, 
uried, it never sees the light of day in many instances. 

Ours means it goes automatically into effect unless Confess 
chooses to overturn it. And Congress can do that. And so we think 
there is a fair division of responsibility and power and ability to 
check each branch. 

Congress does not have to accept what the — it doesn’t automati- 
cally become law if the President chooses something. Only if the 
Congress chooses not to come back into the process and override 
what the President has done. 

Mrs. Collins of Illinois. I am concerned that the opportunity 
for Congress to disapprove this action that was taken on the line- 
item veto would have been somehow buried in the rush of the day 
or the rush of the week or the activity that is going on. How can 
that be prevented? 

Senator Coats. Our legislation provides expedited procedures for 
Congress to avoid that very problem. We would be happy to 
produce the bill. 

Mrs. Collins of Illinois. Does H.R. 2 do that? Can you tell me 
where H.R. 2 does that? 

Senator Coats. I think I would have to turn to Chairman Clinger 
for that answer. I can describe the bill we have introduced in the 
Senate, S. 4, but I don’t know if H.R. 2 does that or not. 

Mrs. Collins of Illinois. Mr. Chairman, does H.R. 2 do that? 
Mr. Clinger. I am sorry, I didn’t hear the gentlelady’s question. 
Mrs. Collins of Illinois. The procedures under H.R. 2 that 
would be affected in this case. 

Mr. Clinger. Well, the procedures under H.R. 2 is that the 
President submits a rescission. The House has 20 days in which it 
must act affirmatively to 

Mrs. Collins of Illinois. Is there an expedited procedure in- 
volved in H.R. 2? 

Mr. Clinger. In what way? 

Mrs. Collins of Illinois. So that the possible disapproval of 
this by Congress would not get buried in some of this time business 
here, and in the committees. That would be my concern. 

Mr. Clinger. It has 20 days. It is a 20-day provision. In other 
words, the Congress must act within the 20 days. So I don’t think 
there is 

Mrs. Collins of Illinois. If the Congress doesn’t act in 20 days, 
what happens? 

Mr. Clinger. The veto stands. 

Mrs. CoLUNs OF Illinois. Thank you. 

So there is really no consideration, if that is the case. 

Senator McCain. If I may say, Mr. Chairman, Congresswoman 
Collins, you have put your finger on the whole idea here, and that 
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is that Congress would have to act proactively to override the 
President of the United States, within 20 days. That is what we 
feel is the crucial business between the business as usual today 
and what we are opposing. 

I would thank you for your excellent questions. 

Mrs. Collins of Illinois. I didn’t get the answer I wanted. 

I yield back the balance of my time. 

Mr. Clinger. May I ask if there are any other Members who 
seek recognition. Let’s try and limit the questions, if we can. 

The gentleman from New Mexico. 

Mr. ScHiFF. Understanding your message, Mr. Chairman, I will 
ask one question, and that is, I favor the line-item veto. It is in ex- 
istence in nearly every State. I would even like to see procedures 
in the House which allow a small group of Members to force indi- 
vidual votes on particular items that might be in appropriations 
bills. 

But I would like to address the issue of potential abuse. And 
Senator McCain particularly touched upon the most often given 
issue, which is a President could use coercion in misusing this 
power, which is not the reputation of Governors. 

There is another issue I would like to at least raise. In the line- 
item veto, could a President veto out restrictive language that pro- 
hibited the President from taking action? 

In other words, let us suppose that the Congress passed an ap- 
propriations bill that contained language that said in the Depart- 
ment of Defense budget, no funds can be used in this appropriation 
to pay for U.S. troops to remeiin in Haiti, as an example. 

Do our witnesses think that a President of the United States 
could veto out that particular language, and therefore give the 
President more authority than the Congress intended? 

I yield to the witnesses. 

Senator McCain. I thank my friend from New Mexico. He brings 
up two excellent points. 

No. 1, about the potential of abuse, let me just say to start with, 
as we know, the Congress has enormous powers, enormous powers, 
and if any President of the United States began bringing people 
down to tne White House and threatening in that fashion, one, the 
word would spread very quickly; and two, the repercussions I think 
would be veiy severe, both from the view of the American people 
and the ability of Congress to react in many, many ways. 

So we have just not seen this abuse in the case of the Governors’ 
relationships with the legislatures. Of all the 43 States, I have 
never heard of a case in point. 

I have heard of cases in point, very honestly, like in Wisconsin, 
where the Governor can write in, not only write out but write into 
legislation, which I think is really extraordinary and something we 
are not proposing here. 

As far as the ability to line item an appropriation where it says 
no fonds will be expended, I think the President has that ability. 
But I would also point out that the Congress has the ability to pass 
a resolution, a binding resolution on the President of the United 
States that he may not do such a thing. 

So that would be the authorizing. The President is not author- 
ized to invade Haiti. The President is not authorized to expend 
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funds for thus and such. We are talking about a line-item veto ap- 
plying to appropriations bills. 

And most of us here who are not on the Appropriations Commit- 
tee obviously resent legislating on appropriations bills anyway, 
which is supposedly against the rules but unfortunately that is vio- 
lated with great frequency. So if it were an issue along the lines 
where you are talking about, Confess does have the ability to pass 
a binding resolution preventing the President of the United States 
taking action. 

Senator Coats. I agree with that. Our bill is intended to go to, 
and I believe it does go to, appropriate amounts as specified in the 
appropriations bill, not legislative authority. 

Mr. SCHIFF. Thank you. I yield back. 

Mr. Clinger. The gentleman from South Carolina, Mr. Spratt. 

Mr. Spratt. I am not sure this is constitutional. In light of 
that 

Senator McCain. We are basically going back to what was the 
law before the Budget Impoundment Act of 1974. So I would hope 
that would clear up that problem in your mind. 

Mr. Spratt. In light of that, I sponsored and we passed in the 
House, twice, I think, last year, enhanced or expedited rescission. 
Suppose we coupled that with your bill and passed it as well so 
that in the event that yours is challenged on its constitutional 
grounds, there is at least some standing authority for the President 
to reach for and use in order to get expedited rescission and to zero 
out those things or reduce those things he disagrees with and re- 
quires a second vote, be guaranteed a second vote in the House. 
Why not give him that extra arrow in his quiver in case yours is 
not constitutional? 

Senator Coats. First of all. Congressman, ours is not a pure line- 
item veto. Our bill, as is Congressman dinger’s legislation, is an 
expedited rescission fees of legislation. 

The difference is that it reverses the presumption. The Presi- 
dent’s decision takes effect unless Congress overrides, whereas 
under the current procedure, the President’s decision does not take 
effect unless Congress affirms. We think that is the substantial dif- 
ference. 

Mr. Spratt. Would you allow the President to repeal substantive 
parts of the bill? Ordinarily a repeal is implemented by the passage 
of a law which requires both Houses to pass it by a majority vote 
and the President to sim it. You are allowing the President unilat- 
erally to repeal selected parts of a bill without an act of Congress 
being required to implement it, 'That may not be constitutional. 

Senator Coats. It seems that for almost every piece of legislation 
that comes before the Senate — I don’t know about the House, some- 
one rises to say this may not be constitutional and therefore we 
shouldn’t vote for it. We have done a great deal of research on it. 
We have had legal scholars look at it, constitutional experts, and 
we have some very solid body of opinion that indicates that it 
would be constitutional. 

I would be happy to provide that to you. But beyond that, it 
seems that the Founding Fathers, at least in my opinion, intended 
for us to legislate and the courts to adjudicate- We can’t sit here 
as legislators and make final opinions — and determinative opin- 
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ions — as to what the Supreme Court might ultimately do. I think 
that what we are charged to do is do the very best we can in enact- 
ing legislation that we believe advances the people’s interest, to at- 
tempt to make it conform to the Constitution, but realizing that ul- 
timately it will be probably subject to a court test, emd we will get 
the final determination. 

But again, if we fail to move on legislation because someone 
raises the possibility that it might not b« constitutional, we might 
as well fold up an go home. 

Mr. Spratt. It is not that we fail to move upon it or vote upon 
it, but could we couple it with something that is clearly constitu- 
tional that enhances the President’s authority to rescind items that 
are unwarrant or unnecessary in his opinion in appropriations 
bills, which he can reach for. 

Senator Coats. As Senator McCain has said, prior to 1974 there 
was an even more stringent line-item veto provision in effect, and 
it was constitutional. Ours is not that stringent. So we assume that 
it will meet the constitutional test. 

Senator McCain. Let me just add, we are talking about a veto. 
Veto is in the Constitution of the United States, not repeal. I don’t 
believe that vetoing a line item could be construed as repeal. 

Second of all, it is basically what 43 out of 50 Governors have 
in America, and I have never heard of them being declared imcon- 
stitutional, nor have I heard of what the President had prior to 
1974 being declared unconstitutional. It was just an additional act 
of Congress that shifted that balance of power rather dramatically. 

But I appreciate your concerns about that, Congressman Spratt. 

Mr. Spratt. Thank you both. 

Mr. Clinger. I would point out we do have an opinion from the 
American Law Division of the ConCTessional Research Service with 
regard to our bill, that it indeed does pass constitutional muster. 
So I think that is helpful, at least. I would ask that that be accept- 
ed in the record at this point. 

[The information referred to appears on pages 127-166.] 

Mr. Clinger. I would recognize the gentlelady from Maryland. 

Mrs. Morella. Thank you. 

I want to thank the gentlemen from the other body for being 
here and for being such leaders on this issue. 

As the chairman has mentioned and you have mentioned, 43 
States have it, it is working very effectively. 

I have traditionally been concerned about the constitutionality of 
it, as many of my cofleagrues have. But I think we have reached the 
point with that kind of opinion is that we have, even if it had to 
go to the courts, the American public and those of us in Congress 
feel that we do need to do more to make sure that some of these 
items are not included. 

I guess my question is what is not included in terms of what the 
President wouldn’t be able to send back in the way of rescissions. 
I think we are talking in this piece of legislation about discre- 
tionary spending only. Yet I am pleased it is going to include some 
of the tax items that would affect the special group. 

But does this then mesm that with regard to entitlements, if 
there was a move in Congress to increase an entitlement in some 
way, that the President would have no authority to then utilize the 
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line-item veto? I am wondering what you have included and what 
you have excluded. 

Senator McCain. Congressman Morelia, you have raised I think 
a very important point, because it is the prevsuling view now that 
sooner or later we are going to have to look at entitlement pro- 
grams. From a practical standpoint, if we had included entitlement 
programs in our proposal, it would have gone nowhere. And that 
is something that might have to be addressed in the future, be- 
cause clearly that debate will take place sometime in the fear fu- 
ture, I believe. 

As of this moment, we do not have this line-item veto affecting 
entitlement programs in anv way. 

Mrs. Morella. So it would eliminate the parochial additions that 
come with the appropriations? But you are still talking about a 
very small part of the budget, and you recognize that, but I guess 
you are saying to me, the reason you didn’t include it is you want 
this to pass, because the discretionary gets smaller and smaller all 
the time? 

Senator Coats. It does, but it is not obviously the total picture. 
But it is S 3 rabolically very large. It portrays a ConCTess that cannot 
discipline itself. It portrays a Congress that is smfish and greedy 
and out of touch with the American people, that cannot put the na- 
tional interest ahead of parochial interests or special interests. 

I think that is very damaging to the credibility of this Constitu- 
tion. And so while it may not total up to very large amounts, 1 
think it is symbolically very, very important to our commitment to 
be responsive to handling the taxpayers’ dollars in the way they 
would like to us handle them. 

Senator McCain. Let me just add to that, if I could, I don’t know 
what we call a small amount of money. I know we are dealing with 
a $1.3 trillion budget. When the Congressional Research Service 
can identify for me over $50 billion in 6 years just in defense ap- 
propriations that had nothing to do with defense, that would have 
been line-item vetoed out, in my view, we are talking about signifi- 
cant amounts of money. 

Last year we were able to identify $300 million that was stuffed 
into the VA appropriations bill in conference. Neither bill, neither 
appropriations bill, but stuffed in in conference. 

So, you know, the old Dirksen line about “sooner or later it turns 
into real money” certeunly applies here in my view. 

Finally, again, what you and I know, and I hate to be so repeti- 
tious, people are very angry, they are very angry when they find 
out that we spend $2.5 million of their money to study the effect 
on the ozone layer of the flatulence of cows. Maybe it is only $2.5 
million. But how do you explain that? Perhaps there is someone 
here from a more agricultural State than mine that can. 

But the fact is these kinds of things enrage people. They are fod- 
der for the talk shows. And they are very, very legitimate reasons 
why the American people lose confidence in their Congress and in 
their legislative branch. 

Mrs. Morella. I would hope it would get us some inequities 
such as beneficial tax benefits on oil in one State versus another 
State, where you would find discrepancies. I would hope it would 
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reveal that kind of thing too, and a President exerting that would 
have another course to put that under rescission. 

Thank you, Mr. Chairman. 

Mr. Clinger. I thank the gentlelady. 

I would remind the Members that we do have a long schedule of 
witnesses today and we are only on our first two witnesses, and I 
would urge them to be judicious in their use of time. 

I will recognize the gentleman from Mississippi who asked for 
recognition first. 

Mr. Taylor. Thank you, Mr. Chairman. 

I want to welcome we Senators for being here. Senator McCain 
in particular because of your distinguished military career. 

Senator McCain. Thank you. 

Mr. Taylor. I do not want to disagree with your goal of seeing 
to it that the defense budget is spent for defense purposes. But I 
would like to throw a scenario at you that possibly you had not 
considered. And we will start with today’s President. 

Would you consider President Clinton to be liberal or conserv- 
ative? 

Senator Coats. I think he has been all things to all people. 

Senator McCain. I think honestly, Congressman Taylor, I think 
it would depend on the issue. For example, I am very pleased that 
the President of the United States is in support of the line-item 
veto. He campaigned on that issue. And I would basically portray 
that as a conservative position. 

Mr. Taylor. Would you consider his actions to date to have been 
pro-defense or anti-defense? 

Senator McCain. I think that — I believe that defense has been 
cut enough, and I am very concerned about future cuts that the ad- 
ministration may contemplate. And I would say that — I can’t por- 
tray the President as anti-defense because I don’t think that is fair. 
And I am not trying to waffle here. But I think the President is 
committed to a strong national defense, as you and I are. We just 
have different views as to how you achieve that goal. 

So I think it would not be fair for me to call him anti-defense. 
I would say we have very sharply contrasting views, particularly 
as regards to the readiness of the armed forces. 

Mr. Taylor. The third question would be, if President Clinton 
was given $1, where do you think he would prefer to spend that 
$1? On defense programs, or, say, on expanding health care for 
senior citizens? 

Senator McCain. I think the President signaled when he re- 
quested — is coming back with a request in his budget with an $25 
billion additional over the next 5 years, that he is aware there are 
significant problems in the military. So it is hard for me to guess 
where the President would place that priority. But I do say that 
it was significant that following the November 8 elections, he said 
that they would seek an additional $25 billion over the next 5 
years in defense spending. 

And I can’t put myself in the place of the President. But I am 
trying to think how he would Euiswer that question. I think the 
President would answer it in the following way. If there is a com- 
pelling need, then I will put that dollar in that direction. And most 
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likely what I would do is take a certain amount of that dollar and 
give it one way, and one the other. 

But I do believe there is an increasing awareness on the part of 
the President of the United States, when he, for example, last year 
said, don’t cut defense anymore at his State of the Union speech, 
and then this additional $25 billion that he is aware of. 

I am sorry I can’t give you a straight answer. 

Mr. Taylor. Senator, the point I am trying to make is, people 
are elected to govern often-times because they are populist. In the 
State adjoining my State, Huey Long immediately comes to mind, 
“every man a king.” I am going to take the money from the oil com- 
panies and give it to the little folks. 

Senator McCain. A great American. 

Mr. Taylor. The point I am trying to make and I wish you would 
consider, each DDD-51 costs $800 million. Each carrier in the 
neighborhood of $4 billion. Seawolf submarine, $1.3 billion. I am 
sorry, 688 was 1.8. The Seawolf is 2.3. The B-2, something dear 
to your heart, is now on the average of $1.2 billion apiece. 

What if you had a populist President, Senator McCain, who has, 
you know what, for cutting out one ^2, or for cutting out one 
LHD, I can expand health care for jc number of senior citizens? You 
and I both know they are the best organized lobbies in Washington, 
DC. You and I both know the tremendous pressure being placed on 
all the Members. And it is going to come down to, Heck, I don’t 
have any Marine bases in my district, that ship isn’t built in my 
district, we build LHD’s in one place, we build submarines in only 
one place, we build destroyers in only two congressional districts. 

I have a tremendous fear that if a populist President chose to do 
so, he could decimate the defense budget with that scenario, and 
then suddenly, rather than having a coalition of pro-defense people 
saying. This is our bill, he picks it apart using that line-item veto 
that you are so much in favor of. 

How would you respond to that? 

Senator McCain. Let me begin by saying I think you ask a very 
important question, and it has been sort of referred to about this 
problem of abuse or the possibility of abuse by the President of the 
United States in any area. 

But on this particular issue, I have an abiding faith in the people 
of this country that they are going to elect as Commander in Chief 
the best person for the job, certainly at the time. That is why 
when, at the beginning of President Clinton’s term, there was some 
question about whether he should go to the Vietnam War Memorial 
or not because he had not served in the military. I wrote him a let- 
ter and said. You are the elected Commander in Chief, I will go 
with you to the Vietnam War Memorial if that is what it takes, be- 
cause you deserve the respect of the American people because you 
are the elected Commander in Chief. 

So based on that premise, I believe that any President of the 
United States that the majority of the American people elect is not 
going to behave in that fasnion. No. 1. 

No. 2 is, we do have the ability to override his veto. That is not 
a final act. When he vetoes the DDG or the B-2 or whatever it is, 
with a two-thirds majority we can override his veto. 
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I also believe if any President of the United States is going to 
be a successful President of the United States, he is going to reflect 
the majority of the will of the American people, which I don’t think 
would be of such a mind set that they would see our national de- 
fense and national security decimated. 

Mr. Clinger. The time of the gentleman has expired. 

Senator McCain. Could I say, Mr. Chairman, I think it is a very 
interesting exchange, and I think you bring up some very legiti- 
mate points here. 

Mr. Clinger. At this time I would recognize the gentleman from 
Connecticut, and again I would 

Mr. Shays. Mr. Chairman, you don’t even have to. I just want 
to thank the Senators for being here. I will be asking other wit- 
nesses so we can move along. 

Mr. Clinger. The gentleman from Texas. 

Mr. Green. Thank you, Mr. Chairman. 

I will be very brief. I spent 20 years in the legislature in Texas 
and I had the honor of having both Democrat and Republican Gov- 
ernors use their line-item veto on programs I supported. 

And I don’t have the feeling that you have that it is not used for 
political purposes. I support the line-item veto, because I have lived 
with it and I don’t see the fear from it. In fact, if we have a con- 
stitutional democracy, I think we need to provide more authority 
to the President. 

But I just don’t think what we see in the laboratory of the States 
is as much as you say, that it is not used for political purposes. We 
are a political system and I think that is what it would be used 
for. If you go to your legislators and find out if that prison was ve- 
toed or that project was vetoed, it was probably not necessarily for 
reducing the budget. It was really to get the attention of that Mem- 
ber of the legislature. 

Like I said, I was proud to have items vetoed by both Democrats 
and Republicans and most of the time it was to get my attention, 
and they did. 

Senator Coats. We are all human beings, and I assume that the 
human process works at the State level as well as it does at the 
Federal level. And I have no doubt that a President could, if he 
chose, use that authority for that purpose. 

What we are attempting to achieve here is a reasonable balance, 
a check and balance. We think that the abuses that have been com- 
mitted by the Congress since 1974 have unbalanced that process. 
And we are tndng now to restore that balance. 

We believe by expedited procedures to bring the item to the floor, 
and by allowing Congress the ability to overturn what the Presi- 
dent has done, that any really efpregious abuses, once exposed, the 
Congress would want to protect itself shall want to protect its own 
as an Constitution. And would overturn what the President did or 
at least have the authority to do that. 

Mr, Green. Thank you. Senator. 

Thank you, Mr. Chairman. 

Mr. Clinger. The gentleman from Michigan, Mr. Chrysler, seeks 
recognition. I am sorry, Mr. Shadegg from Arizona. Forgive me. 

Mr. Shadegg. ITiank you, Mr. Chairman. 
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In light of the Chair’s admonition, I will be brief. First let me 
state that the American people are fed up with a Government that 
taxes and spends too much. I would be remiss if I didn’t thank Sen- 
ator McCain and Senator Coats for being here. My colleague from 
New Mexico, Representative SchifF, raised the issue of a potential 
abuse, and that is, could the President strike restrictive language? 
His example was regarding the use of troops in Somalia, and the 
President using his power in that fashion. 

It is my understanding in the line-item veto at the State level, 
certainly in the State of Arizona, that the only way a Governor 
could go after such language would be to strike the appropriation 
itself and thereby strike the language. But both would fall. And 
you couldn’t get rid of just the language restricting the appropria- 
tion without throwing out the appropriation as well. 

So at least my understanding of the process in Arizona, and I un- 
derstand that process, would not allow the abuse that the Con- 
gressman from New Mexico was concerned about. And I would like 
you to clarify if that isn’t also the case with your legislation. 

Senator Coats. That is our clear understanding and our clear in- 
tent. If that needs to be clarified to make sure that is the case, and 
it is not so stated in the language or understood in the language, 
we will certainly be willing to do that. 

Mr. Shadegg. Good. I appreciate that. 

Thank you very much for bringing this matter forward. 

Mr. Clinger. I recognize the gentlelady from Florida, Ms. Meek. 

Mrs. Meek. Thank you, Mr. Chairman. 

My question is for Senator Coats. 

Senator, in your explanation of what the bill does, I am con- 
cerned about the separation of powers in terms of the judiciary and 
that of the executive branch. Ostensibly, the President could veto 
some items in the appropriations act that would seriously impair 
the judiciary. 

So I want to know from you, are you going to exclude these items 
from your bill? Will you aUow the President to have this enormous 
onerous power, in my opinion, over the judiciary? 

Senator Coats. That is a good question. Obviously in the bill the 
President would have the authority to line item — to go back to the 
previous question partly — the President can line-item veto num- 
bers, money, appropriations. He can’t line-item veto words unless 
it is directly related — states the appropriation. So I think it goes 
to the earlier question in terms of can a President veto legislative 
authority. 

Clearly the President, under this legislation, would have the abil- 
ity to look at appropriations for the judicial branch. But again, 
clearly, the President has the ability to check the Congress. The 
Congress has the ability to override that check of the President. 

Mrs. Meek. Senator, could we go back then to the Ranking Mi- 
nority Member’s question which, in my opinion, sort of impacts on 
this one. According to your answer and Senator McCain’s answer, 
if some minorities — not some minorities, my mind is on minority — 
but if some minority of the Congress does not do what you think 
it will do. Senator McCain, in terms of checking the President, he 
may — this bill or this appropriation may pass, this new thing, with- 
out the Congress having the chance to act upon it? 'That is what 
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I have heard here this morning. That further impacts on my ques- 
tion in terms of what can or cannot happen. 

Senator McCain. Let me try and clarify for you, Congresswoman. 
This simply allows the President of the United States to veto an 
appropriation. This does not effect any authorization bill. With re- 
gards to the judicianr or any other major lemslative initiative, that 
should be in the authorizing — ^the hands of the authorizing commit- 
tees and not the appropriating committees. 

The way that Congress is supposed to work is the authorizing 
committees say that you decide on legislative policy and on na- 
tional policy and the Appropriations Committee decides the funding 
level. 

I will admit to you that it doesn’t work that way, tragically, in 
my view, in many cases. But it may help us return to what the 
business of legislating and appropriating was supposed to be all 
about. 

One of the abuses that I pointed out earlier in my statement 
comes not from the authorizing committees but from the appro- 
priating committees, who legislate on appropriations bills, which is 
not in keeping with the rules of either body. 

So I think that if you are concerned about line iteming 

Mrs. Meek. What about the judiciary? 

Senator McCain. If the President of the United States lined out 
all of the money that allowed our Federal courts to function, I 
think it would take about a New York minute before he or she 
would be overridden. The Congress does have the ability to over- 
ride some egregious act on the part of the President of the United 
States. 

Right now, egregious acts are performed by the Congress of the 
United States and the President basically can’t do anything about 
it. So what we are talking about as Senator Coats said, is a res- 
toration of what we did for 200 years up until 1974. So the Con- 
gress is not without the ability to correct evil or improper acts on 
the part of the President of the United States. 

It is not a final say. The final say rests with the Congress of the 
United States. But they must act affirmatively. 

Mrs. Meek. Senator, would you look into maybe some reason for 
the power of the President in terms of discretionary funding for the 
judiciary? Could you look at that a little more closely? 

Senator Coats. Congresswoman, if I could just aud a response to 
that, that is a power that the Congress already has. The Con- 
gresses could choose not to appropriate a dime for the courts or for 
the judiciary. 

The President could choose to veto an entire — the judiciary — we 
lump it together with other agencies, but the President could 
choose to veto the entire appropriations bill that we send to him. 
The Congress, Founding Fathers understood that, and when they 
established the procedures under which we operate, they said, well, 
we will need to give Congress a chance to override the executive 
branch’s decision. 

So I just think to exclude an item of ^propriation that the Con- 
gress was given the power under the Constitution to appropriate 
in and of itself probably would be unconstitutional. I don’t know 
how we could exempt out a President’s ability to veto or a Con- 
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gress’ ability under the Constitution not to appropriate. That is al- 
ways done under the will of the people, as expressed through their 
representatives. 

Mr. Clevger. The gentlelad/s time has expired. 

I would yield now for what hopefully will be a final question from 
the gentleman from California, Mr. Horn. 

Mr. Horn. Thank you, Mr. Chairman. I thank both Senators for 
coming. 

Just one sentence on that last question. Neither, the President 
nor Congress, one could veto out the salaries of the judges, because 
that is a constitutional protection provision, that you cannot reduce 
their salaries while they are in office. But you could surely veto out 
the clerks, the law library, so forth. 

As a staff member, I remember sitting in executive session on 
the court, and one southern Senator said, “Gee, I don’t know why 
we should give them the $25,000 more for law books. I don’t think 
they they ever read them over there.” So they didn’t give it. 

But to follow up on Congressman Shadegg’s very interesting 
question, I just wonder, Mr. Chairman, if you could get the Con- 
gressional Research Service to put an exhibit in at this point which 
tells us which Governors, if any, have authority to line out lan- 
guage, and not simply the particular item that is in dispute in 
some States. I think it would be an interesting exhibit. You made 
it very clear what you do and do not do. 

[The information referred to follows:] 


A number of governors have authority to not only veto items in a bill but to re- 
duce the items (see attached). This process is fundamentally different from H.R. 2. 
Governors excercise these veteos at the time a bill is before them, whereas Presi- 
dents would use the rescission authority in H.R. 2 after a bill becomes law. Gov- 
ernors can item veto only what is specified in the bill language. Under amendments 
considered for H.R. 2, the President could go into report language to find dollar lev- 
els and propose them for rescission. Federal and state budgeting processes are quite 
different on this point. State appropriations bills are highly itemized, giving gov- 
ernors substantial choice in applying the item veto. Federal appropriations bills are 
generally lump sum with relatively little specificity, but under the rescission process 
Presidents may recommend the termination of budget authority that is not in the 
bill itself but is found in nonstatutory sources, such as committee reports. 

Alaska Missouri 

California Nebraska 

Idaho New Jersey 

nUnois Tennessee 

Massachusetts West Virginia 


Senator McCain. Mr. Chairman, could I mention one thing in 
passing? Because there has been a lot of question about constitu- 
tionality here. 

I would like to quote from — perhaps ask the entire section be put 
in the record. Article I, section 7 of the Constitution says: 

Every Bill which shall have passed the House of Representatives and the Senate 
shall, before it become a Law, be presented to the President of the United States; 
if he approve he shall sign it, but if not he shall return it, with his Objections to 
that House in which it shall have originated, who shall enter the Objections at large 
on their Journal, and proceed to reconsider it. 

If after such Reconsideration two-thirds of that House shall agree to pass the Bill, 
it shall be sent, together with the Objections, to the other House, by which it shall 
likewise be reconsidered, and if approved by two-thirds of that House, it shall be- 
come a Law. 
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Mr. Chairman, I think the Constitution is pretty clear on this 
issue. And what I think has happened is that there has been a 
shift in power and an imbalance. 

I would again like to appreciate — I don’t know if there is rep- 
resentatives of the administration here, but that the President is 
very strongly in favor, and I believe that we have a real oppor- 
tunity here and one that we haven’t had in many years. 

Mr. CLEVfGER. If there are no further questions, I want to express 
the appreciation of the Chair to Senator McCain, Senator Coats, for 
coming to testify before the committee today. 

Senator Coats. We appreciate being asked, Mr. Chairman. We 
wish you the best. 

Mr. Clinger. At this point I would like to call our colleagues who 
will appear with the next panel: Representative Jack Quinn from 
New York; the Honorable Mark Neumann from the State of Wis- 
consin; and the Honorable Mike Castle from the State of Delaware. 

Let the record note the presence of some interesting head gear 
on ConjCTessman Quinn this morning 

Mr. Quinn. Good morning, Mr. Chairman. 

Mr. Clinger. Good morning, Mr. Quinn. May I recognize you at 
this time. 

STATEMENT OF HON. JACK QUINN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 

Mr. Quinn. Thank you very much, Mr. Chairman. I would note 
for the record that Representative Solomon of New York is sched- 
uled to appear with us. We don’t know if he is going to be here on 
time. If it is OK with the Chair, we would prefer to proceed as a 
panel instead of individuals. Hopefully, the time will move along a 
little bit more quickly. Thank you, Mr. Chairman. 

We appreciate the opportunity to be here this morning before 
you, Mr. Chairman, and the full committee. I want to note in terms 
of the different kind of head gear this morning, as you mentioned, 
Mr. Chairman, this was a hat that was given to me by a constitu- 
ent back home in Buffalo, NY, 2 years ago. 

It is not necessarily a prop, but I think it is a chance for us to 
say that this issue, the line-item veto, while we have listened to 
testimony from the two Senators who just left us, and we have 
talked with others throughout the last 2 years, at least in my expe- 
rience, this is an issue that the American people want to nave a 
vote, they want to have a chance to have their Representatives give 
the President of the United States the line-item veto authority. 

Clearly in some of the information that we have received, 80 per- 
cent of the American public are in favor of a line-item veto. There 
is no question that whenever we discuss the opportunity of mving 
any President of the United States more authority, there is always 
going to be some specific questions, certainly some legal questions, 
and I think a lot of what we heard in the Senator’s testimony from 
Members of this committee are legitimate questions and questions 
that need to be asked. 

However, Mr. Chairman, I also believe that this Congress, 104th 
Congress, in this coming year, has an opportunity we may never 
see again, in the fact that we have got a President of the United 
States who has asked for during his campaign and repeatedly in 
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the first 2 years of his administration, for this Confess to give him 
the line-item veto, to give him the opportunity to line-item veto out 
measures that he believes shouldn’t De in there. 

Our top priorities during the past year have been those things 
that can cut spending and reduce the deficit. I also appeared before 
you this morning, as Congressman Castle has just had to leave to 
go to the Banking Subcommittee meeting next door and will re- 
turn, to note that I saw along with Congressman Castle and Con- 
gressman Peter Blute, a Menmer of your panel, this morning have 
worked along with Congressman Solomon these last 2 years to get 
this to a vote. We have not been successful, Mr. Chairman. 

But I believe as a Congress, when we have the opportunity, 
where we have a President who wants this authority and a House 
and a Senate this morning meeting together, talking about the 
same thing, talking about putting this on a schedule where both 
the House and Senate can report it out and send the bill to a Presi- 
dent who is willing to sign it, is a real opportunity to show the 
American people that we are not about gridlock anymore, that we 
are about getting the business done that the people, the American 
people have asked us to do. 

I would yield, Mr. Chairman, to our new freshman colleague, Mr. 
Neumann and also note that I have a prepared statement for the 
record that I have submitted and ask that it become part of today’s 
record. 

Mr. Clinger. Without objection so ordered. 

[The prepared statement of Hon. Jack Quinn follows:] 

Prepared Statement of Hon. Jack Quinn, a Representative in Congress From 

THE State of New York 

Mr. Chairman, thank you for having me here this morning. 1 am very pleased to 
have the oprxirtunity to testify before your Committee in support of a measure for 
which I hold such strong convictions — the line item veto. 

My absolute top priorities upon taking office more than two years ago were: to 
get government spending under control; to reduce the deficit and; in the process, to 
strengthen the economy. Passage of the line-item veto would help do all of these 
things. 

I am an original cosponsor of H.R. 2, “the line-item veto act” because I believe 
in a real line-item veto. 

Mr. Chairman, H.R. 2 would allow the President to rescind all or any part of ap- 
propriated funds; require a majority of both chambers to disapprove the President’s 
rescissions; and finally, require a two-thirds vote of both chambers to override a 
Presidential veto of the disapproval bill. 

I would like to take just a moment to trace my involvement in the fight for the 
line-item veto during the past two years. 

During the 103rd Congress, my colleagues and I introduced more than two dozen 
different proposals for strenrthened rescission power or a line-item veto. I joined 
with two of my freshman oolTea^es, Congressman Peter Blute of Massachusetts, a 
distinguished member of this Committee, and Congressman Mike Castle of Dela- 
ware, to give President Clinton what he asked for in 1992: a real line-item veto. 

The House had two opportunities during the last Congress to vote on and grant 
the Line-Item Veto authority to the President. 

One of those votes occurred on April 29, 1993 when the House considered H-R. 
1578, the Expedited Rescissions Bill. The Castle, Blute, ^inn Substitute Amend- 
ment to that legislation included language similar to H.R. 2. Unfortunately, our 
Amendment failed by a vote of 198—219. On that occasion, the Line-Item Veto fell 
21 votes short. 

The line-item veto is exactly what we need to help get spending under control. 
It must be included in aiw serious attempt to reduce the staggering federal budget 
deficit. Eighty percent of the people in this country want a real line-item veto. 
Forty-three of our nation’s governor’s have it, and so should the President of the 
United States. 
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Let’s get wasteful federal spendiog under control and make Congress balance its 
checkbook. We need to change the way the Congress overspends, overtaxes, and 
then increases our authority to spend more. 

It is my understanding, Mr. Chairman, that your Committee will mark up H.R. 
2 on January 25th. At that time, 1 urge you and all of the members of this line 
Committee to supMrt this crucial measure. 

Some of my coUea^es and many pundits disparage the line-item veto. While it 
is true that eliminating small wastenil programs won’t balance the budget, it will 
put us on the right track. Our constituents can also be confident that — before we 
ask them to accept cuts in important programs — all the progreims hidden in the 
budget for the benefit of politicians are being removed. Americans wiU no longer pay 
for wasteful spending projects attached to major legislation such as the $10 million 
dollars thrown into last year’s Supplemental Appropriations Act for the California 
Earthquake for planning and developing a new train station and commercial center 
in New York or the $11 billion added to the fiscal year 1995 defense budget for envi- 
ronmental programs and other non-militaiy items. 

I believe that without a line-item veto. Presidents will continue to accept pet 
projects and waste taxpayers’ dollars because vetoing an entire bill just for a few 
extra spending projects isn’t practical. We need the discipline offered by the line- 
item veto to change the spendmg culture in Washington. 

Mr. Chairman, thank you for your time this morning. Fd also like to thank the 
other original cosponsors of this bill — Mr. Blute, Mr. Parker, and Mr. Clinger. 
Thank you. 

Mr. Clinger. May we welcome the gentleman from Wisconsin, 
one of the prime sponsors and authors of this measure, Mr. Neu- 
mann. 

STATEMENT OF HON. MARK NEUMANN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WISCONSIN 

Mr. Neumann. Thank you, Mr. Chairman. Unfortunately, I don't 
have the head gear to go with it. I was not part of the Congress 
for the last 2 years as they were working on this project. But I do 
come to you as a very strong supporter of this bill. I believe I am 

E art of the ultimatum of the American people that sent us here to 
ring about this sort of change. It is very much a privilege to be 
here and to be a part of this. 

We have a debt in the United States of America that is sky- 
rocketing, in the range of $5 trillion, rapidly moving toward $6 tril- 
lion. Something definitely needs to be done about it and done now. 

The line-item veto is part of that effort to change what is hap- 
pening in terms of the increasing debt in the United States. I think 
it is very important we note this is not a bill that is being put forth 
strictly by Republicans or Democrats, but rather have strong bipar- 
tisan support, and that we do have the executive branch support 
of this as well. 

Studying this issue, there are three main areas that I looked at 
that led me to support it, aloim with the fact that I come from a 
State where it is used very effectively and has kept spending in 
control while at the same time not being forced in the position 
where the Governor had to raise taxes on the people. 

First, I think this line-item veto helps restore the balance of 
power that was initially intended in the Constitution of the United 
States by our Founding Fathers. It puts the President back in a po- 
sition where he can veto out excessive spending. 

Second, I also like the fact that it puts a person accountable and 
adds some accountability to what is happening when we look at 
some of the pork barrel projects that have embarrassed this insti- 
tution in the past. 
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I think the line-item veto will keep powerful Members of Con- 
gress from inserting what is commonly referred to as pork barrel 
spending and tiying to get them passed into law. I very much op- 
pose this sort of thing. I have seen it time and time again. Can I 
tell you, I hear from my constituents on a very regular basis that 
this is unacceptable. That is part of the reason they sent me here, 
to change that particular practice. 

Third, the line-item veto is a proven success. Forty-three Gov- 
ernors in the United States of America have this power today. Gov- 
ernor Tommy Thompson in my home State has used this particular 
power perhaps more extensively than any other Governor in the 
United States, exercising it approximately 1,500 times over the 
course of his 8-year period, vetoing out $800 million in excessive 
spending in the State of Wisconsin. 

I would point out that as a result of his efforts using the line- 
item veto, he was able to control spending in the State of Wiscon- 
sin, balance the budget in Wisconsin, and do it without raising the 
taxes on the people. And I believe that it is imperative that we in 
Congress perform that same task here. 

As a small business owner, interestingly enough, I had budgets 
presented to me from various departments that 1 worked with, and 
various different organizations that I was forced to work with. 
When they proposecT excessive spending or unnecessary spending, 
I exercised what might be considered line-item veto and crossed out 
the excessive spending. I think it is common sense that we imple- 
ment that business practice here in the Government. 

Some of my colleagues and many pundits belittle the line-item 
veto. And while eliminating small wasteful projects, by itself, it will 
not balance the budget. It will put us on the right track. Our con- 
stituents can be confident that before we cut into important 
pr^cts, that we are going to eliminate pork barrel spending first. 

The American people will no longer tolerate wasteful spending. 
We can look at example after example. I have a whole list of them 
here with me. We might look at the $10 million addition to the 
Supplemental Appropnations Act for the California earthquake last 

S ear, that is developing a new train station, commercial center in 
few York. There is approximately $5.8 billion in the fiscal year 
1995 defense budget for non defense-related items, some of which 
were presented here previously by Senator McCain. 

Many of these things must be cut out of the budget if we are 
going to do it. The line-item veto is a very good way to get it start- 
ed. 

Mr. Chairman, I would like to thank you this morning for taking 
the time. I express my strong support for this and it is truly a 
privilege to be part of this. 

[The prepared statement of Hon. Mark W. Neumann follows:] 

Prepared Statement of Hon. Mark W. Nuemann, a Representative in 
Congress From the State of Wisconsin 

Chairman Clinger, ladies, and gentlemen— good morning. I’d like to thank you for 
mving me the opportunity to speak to you today. Fm testifying before this Joint 
Committee to state my support lor HJl. 2— The Line-Item Veto Act. 

With the national debt skyrocketing toward $5 trillion dollars and projected to in- 
crease to $6 trillion dollars by 1998, run-away spending on wasteful projects must 
be stopped — and it must be stopped immediately. A Presidential line-item veto, as 
proposed in the “Contract with America’, is the first step toward fiscal responsibUity 
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and will save taxpayers billions of dollars. Today, we have widespread, bipartisan 
support for a line-item veto in the Executive Branch of government. This support 
is coming from both sides of the aisle, from a majority of the American people, and 
from a Democratic President. 

In studying this issue, I found three main reasons why this country needs a Presi- 
dential line-item veto. 

First, a line-item veto would restore the balance of power between the Legislative 
and Executive branches of Mvemment. This crucial bfilance was lost alter the Budg- 
et Act of 1974. The 1974 Budget Act did not require Congress to act on a presi- 
dential rescission proposal. By contrast, this line-item veto proposal requires a Con- 
gressional debate and a vote on any rescission proposal by the President. Congress 
will no longer be able to imore a President’s attempt to cut the budget. 

Secondly, a Presidentim line-item veto would prevent powerful committee chair- 
men from slipping goodies into spending bills — a practice that has cost taxpayers 
dearly over tne years. For example, in the 1994 Crime Bill, Jack Brooks — a now 
former Representative from Texas — hid an extra $10 million dollars in the bill for 
creation of a Criminal Justice Center at Lamar University in Beaumont, Texas. This 

E rant may have slipped through unnoticed save for an overly eager individual in the 
amar University press office who sent out a press release announcing the new jus- 
tice center. What followed was a slew of national TV coverage and public outrage. 
lUs is only the moat recent and most public example of extra money slipped into 
large-scale legislation. A line-item veto can help relieve wasteful spending hidden 
in legislation. 

Third, the line-item veto is a proven success. Governors in 43 states possess some 
sort of line-item veto authority. The governor of my state, Tommy Thompson, has 
had the line-item veto for 8 years and in those 8 years, he’s used it nearly 1,500 
times. Governor Thompson has reduced new taxes and spending increases by $800 
million dollars in the last 8 years thanks to the line-item veto. He has also bmanced 
the Wisconsin budget repeatedly — without raising taxes — with the help of this au- 
thority. Evew time that Tommy Thompson and his line-item veto are mentioned 
someone in Wisconsin smiles. 

The line-item veto is a deterrent for would-be pork-barrel spenders. If members 
of Congress know that the President has the autnority to line out programs, they 
will be less likely to try and slip in a pork-barrel spending project. In the future, 
Members of Congress will think twice before putting in unnecessary projects that 
will waste the taxpayer’s money. 

As a small business owner, I couldn’t afford any unnecessary spending in any of 
nw budgets. If any of my staff tried to slip in extra costs we didn’t need and couldn’t 
afford, I used my personal veto power. 

Mr. Clinger. Thank you very much. I would now like to recog- 
nize the one gentleman in the House who has actually had the 
power to exercise and use the line-item veto, the former distin- 
guished Governor of the State of Delaware and Member from the 
State of Delaware, Mr. Castle. 

STATEMENT OF HON. MICHAEL M. CASTLE, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF DELAWARE 

Mr. Castle. Thank you, Mr. Chairman. It was a much smaller 
budget and much more manageable than the Federal budget, how- 
ever. Let me apolomze first for having to run out. I may have to 
run out in the middle of this testimony. The new no proxy voting 
rule is a little bit of a problem. I am on the Banking Committee 
which is about 17 and a half seconds away, I have just learned, 
and I had to run over there and cast one vote. 

I would just like to speak about the line-item veto as plainly as 
I can, as I see it. Of all the things, all the measures in the Repub- 
lican Contract With America, this is probably the simplest, both in 
terms of implementing it and in terms of probably how it would 
end up being used. 

Sometimes we talk about the line-item veto and the balanced 
budget amendment in the same breath. They are vastly, vastly dif- 
ferent. This is just a tool, I think, to give the executive branch 
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some greater powers with respect to budgeting, which frankly I 
think the President of the United States, who is elected commonly 
by all the people of the United States of America, should have. I 
think it is a distinct power the executive branch should have. I 
must say there are a lot of Republicans who are supporting this in 
spite of the fact, of course, as we all know, there is a Democratic 
President. 

I commend Peter Blute who is on the committee. We worked 
hard on this last year. Also, this is not a magic solution. We are 
not going to balance our budget because of a line-item veto. It is 
a tool. I think it is a very good and positive tool, but it is simply 
that. It will not end our Federal budget deficits. 

I did serve 2 terms as Governor of Delaware, and my view after 
that is that while everybody together was not a separate item, it 
was something that made us work together to get things done. In 
fact it brought us to the table to negotiate fiscally responsible 
spending bills that would fund the necessary programs in the inter- 
ests of all of the testimonies. Frankly, I disagree with those who 
argue that the line-item veto will unfairly shift power from Con- 
gress to the President. 

I believe strongly that a responsible executive, and I think all 
Presidents are such, will only use the line-item veto selectively and 
it will not be abused. If it is, if there are acts of irresponsibility, 
the executive risks alienating the legislature and most importantly 
probably to him or her, the public. And I think many Governors 
who have made that mistake will tell you that is not likely to hap- 
pen. 

The President, as Governor of Arkansas, used it eight times. I 
used it a few times. Governor Thompson used it in a different way. 
And that is fine. But I think it was all in the best public interest. 

Just a couple of examples. I had a $1.2 million expenditure dur- 
ing my first 6 months in office, it was for traffic lights. The legisla- 
tors had not only multiplied by a factor of five of the number of 
traffic lights, but they also designated where they were going to go 
so there was no selectivity. I thought that was irresponsible. I ve- 
toed it. There was no effort to override that veto. 

And I must also say it does not need to be used to be effective. 
I remember another night in June 1990 on the last night of the leg- 
islative session, we got wind of a pension increase for legislators. 
The mere threat of veto forced the lawmakers to remove that pen- 
sion increase from the budget bill. The next day it was never even 
an issue. So it became a negotiating tool in that particular cir- 
cumstance. 

I think it is a form of budgetary deterrence. I think it will help 
with our fiscal problems in this country. And I don’t think it has 
to be used often, although it can be, in order to be effective. I think 
the mere threat of it is significant. 

Forty-three States have it. I am doing a little history of this now. 
Maybe somebody here knows it better than I. But I think most of 
these have adopted it in the last 30 or 40 years. I don’t know of 
aiw, although I may be wrong on this, who at some time later got 
rid of it after they adopted it. Some are majority, some are two- 
thirds. Basically most of the States have it. They feel it is one of 
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the very good tools to help them balance their budgets and to deal 
with their budgetary problems. 

And I concur with that, and I don’t see why it is any different 
at a national level with the President and the Congress than it is 
on the State level where the Governors have adopted it and done 
extraordinarily well with it. 

I think everyone knows what the measure is. You have had other 
testimony on it. I am not going to take time to go into that. It is 
interesting. I would prefer, frankly, a constitutional amendment. I 
think it is a neater process. But I do believe that this legislation 
has been carefully crafted to be both constitutional and effective in- 
sofar as the Congress and the President are concerned. 

So I think we can be very comfortable with that. I don’t have any 
questions that that would work out. 

We have a budget deficit. We are all talking in terms of trying 
to balance the budget, whether we are for a balanced budget 
amendment or not. There is virtually nobody in the public who 
does not think the government spends too much money. My view 
is at all government levels, the Federal Government is tne one that 
has the most extraneous expenditures or pork, or fat, or whatever 
you want to call it. 

I believe this is just one of those measures which would help a 
tremendous amount in helping us move forward. 

I don’t see a hidden agenda with this. I would love to see the 
first President abuse it. I think when they do, they will find the 
public will deal with them. I don’t think that is an issue. My view 
is that this committee is doing a wonderful job of brinmng this 
measure forward, considering it. Hopefully, we can put it before us 
on the floor and have it considered and enacted not only by the 
House and the Senate, but by the President who has used it before, 
who campaigned in favor of it, and who has reiterated recently he 
is in favor of it. My conclusion is that the time is now. I am de- 
lighted to be here and I am delighted the committee is going for- 
ward. 

Thank you, Mr. Chairman. 

[The prepared statement of Hon. Michael M. Castle follows:] 

Prepared Statement of Hon. Michael M. Cactle, a Representative in 
Congress From the State of Delaware 

Chairman Clinrer and Chairman Roth, thank you very much for the opportunity 
to testify here toa^. I am particularly happy to appear with my colleamea Jerry 
Soloman and Jack Quinn and before Peter Bmte of your committee. They nave been 
real leaders in the effort to enact the line-item veto. I also want to thank you and 
the members of the House and Senate Government Affairs Committees for your 
commitment to improving the Federal budget process. 

I strongly advocate giving the President line-item veto authority. I will be the first 
to admit that the line-item veto is not a magic solution — it will not end Federal 
budget deficits. Nevertheless, it is an effective tool to help prevent unnecessary Gov- 
ernment sending and should be enacted along with other budgetary reforms. 

Governor Bill Weld will share his views on the line-item veto and 1 know a num- 
ber of Members of the Senate are former Governors and I hope they will provide 
their experience with it. 

I was fortunate enough to serve two terms as the Governor of Delaware. My view 
is that the line-item veto helps bring all sides — Republicans and Democrats, the 
President and lawmakers — to the table to negotiate fiscally responsible spending 
bills that fund necessary programs in the best interests of all taxpayers. 

I disagree with those who argue that the line-item veto will unfairly shift, power 
from Congress to the President. I think a responsible executive will only use the 
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line-item veto selectively. It will not be abused. If it is used irresponsibly, an execu- 
tive risks alienating the lemslature and the public. Most Governors have not made 
that mistake and I don't beueve the President would. 

As Governor of Arkansas, President Clinton only used the veto ei^t times. Dur- 
ing my eight years as Governor I only used it a few times, but it was effective in 
making the budget and spending process more responsible. 

For example, in 1985, during my first six months in office, I used the line-item 
veto to strike a $1.2 million expenditure for new traffic li^ts. This funding was a 
five-fold increase over the previous year and the provision sought to legislate and 
politicize where traffic lights should go. I t hink this use of the line-item veto early 
in my first term helped set a tone that this type of spending would not be approved 
and legislators did not propose similar projects in succeeding years. 

The line-item veto does not even have to be used to be effective. In June 1990, 
on the last night of the legislative session, the threat of the veto forced lawmakers 
to remove a rather hefty pension increase for themselves from the budget bill that 
year. 

The line-item veto is a form of budgetary deterrence. Like a strong military force, 
it does not have to be used often to prevent foolish or aggressive actions. Forty three 
States have given their Governors some form of the line-item veto. The President 
also needs it and I have no problem as a Republican, in giving the authority to a 
Democratic President. 

I beUeve the form of the line-item veto contained in the Contract With America 
is the most effective version of this budget tool. It would give the President the 
power to eliminate all or any part of spending in as appropriations bill or any tar- 
geted tax provision in a tax bill. Congress would have to disapprove the President's 
cuts by passing a resolution of disapproval and then override a Presidential veto of 
that measure with two-thirds of the House and Senate. 

In the last Congress, Bob Nichel, Jerry Solomon, Jack Quinn, Peter Blute and I 
worked with many of our colleagues in the House to pass this version of the line- 
item veto. The proposal came within 20 votes in 1993 and 1994 and I believe the 
House will approve it next month. 

I understand some of our colleagues in the Senate prefer a more limited expedited 
rescission authority. While 1 would argue for the strongest measure, it is critical 
that we strengthen current law as much as possible. The current rescission author- 
ity is simply ineffective. 

In summ^, we have a current budget deficit of $200 billion. Under current eco- 
nomic policies, the deficit wifi again exceed $300 billion in only a few years. With 
these facts in mind, it is hard to argue that the line-item veto is not needed. It is 
not a panacea, but we should not reject any reasonable reform in trying to reduce 
Government spending. I hope the committee will favorably report the legislative 
line-item veto to the House, and the Senate will also act favorably on this legisla- 
tion. Thank you very much for the chance to share my views with you. 

Mr. Clinger. Thank you very much. I thank the panel. Let me 
just pose one question, and that is, criticism is made that the line- 
item veto could be used as a sort of form of genteel blackmail, if 
you will, that a Governor or a President having this power could 
hold over the head of a recalcitrant Member the threat of eliminat- 
ing some vital project or some vital provision in an appropriations 
bill as a threat to the Member that if he didn’t vote the right way, 
he would be punished. 

I guess as a former Governor, Congressman Castle, you would 
have dealt with this. Do you think that that is a serious problem? 

Mr. Castle. Mr. Chairman, it is a very good question, but any 
President or any Governor who brings a Member of the Congress 
or the legislature into an office and t^es a perfectly good measure 
in the budget and states that they are going to line-item veto that 
if they don’t vote such a such on a bill is, I think, risking their po- 
litical future altogether. 

I see that happening maybe once. Even the new ones, it happens 
maybe once. Somebody is going to have to learn a lesson. That is 
such abhorrent politics that I just don’t see it as a problem. I can’t 
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guarantee that it will not happen. You take a risk in any of these 
things that you do. 

But the politics of it is just so totally negative that my view is 
that no President would get away with that for very long. 

On the other hand, let’s say something is really a travesty and 
shouldn’t be in the budget to begin with, and the President calls 
the person in and indicates that and asks him to withdraw it, that 
is different. That is not a negotiating tool. That is entirely dif- 
ferent. I think that is one part of the line-item veto that you have 
the right perhaps to get the budget in shape before it ever gets to 
a President. 

Mr. Clinger. I think that is really addressing the problem we 
are trying to get at here, which is that Members of Congress recog- 
nize that the 13 appropriations bills we pass are only going to have 
to pass, and therefore if you can hitch your wagon to an appropria- 
tions bill, even if it is an egregious abuse of the system, you are 
likely to get it under the present circumstance because the Presi- 
dent has no power other than to veto the entire bill, which is also 
very politically risky. 

Mr. Castle. While that is a complex procedure, the fact that the 
President — that the Confess can override a veto by a majority and 
then go back and the President can veto again, it takes a two- 
thirds majority to pass it, the Congress does have rights no greater 
than two-thirds at any time to override an egregious act by a Presi- 
dent of the United States. We need to keep that in mind as well. 
We are not giving up everything to the President to actually set the 
budget. 

We are just giving the President a tool to help shape the budget. 

Mr. Clinger. The gentlelady from Illinois. 

Mrs. Collins of Illinois. Congressman Quinn, H.R. 2 says that 
the Congress has 20 days of session in which to complete an action 
on a rescission receipts disapproval bill and to present such a bill 
to the President. H.R. 2 isn’t clear on this point. But am I correct 
in assuming that the 20-day period would begin on the day the 
President notifies the Congress of his rescission or of his veto? 

Mr. Quinn. I think, Mrs. Collins, you asked this question before, 
I was in the audience, of the Senators, I think the important part 
here is that the 20-day period is in there, so as your previous ques- 
tion stated, we don’t have an action by the President and every- 
thing sits aside and it is forgotten and never dealt with. 

I ^ink the key to this 

Mrs. Collins of Illinois. When does the 20th day start run- 
ning? 

Mr. Quinn. The first day. 

Mrs. Collins of Illinois. So once the 20-day clock starts tick- 
ing, it would be in order at any point to introduce a disapproval 
bin which would then be referred to the appropriate committee, is 
that not right? 

Mr. Quinn. My assumption, my belief, yes. 

Mrs. Collins of Illinois. Am I correct that nothing in this bill 
requires the committee to take up the matter or ensures that it 
would come up for a vote on the floor? 

Mr. Quinn. I can’t answer that. 

Mr. Neumann. I believe that is correct. There is no forcing 
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Mrs. Collins of Illinois. Is there a provision in the bill that 
would at least make sure that a vote occurs on the floor of each 
House? As I read it, it doesn’t say that. 

Mr. Quinn. Mrs. Collins 

Mrs. Collins of Illinois. Let me put it this way: Would you be 
opposed to adding any kind of provision to the bill that would at 
least make sure that a vote on this disapproval of a rescission of 
vetoes would occur on the floor of each House? 

Mr. Quinn. I personally don’t have a problem with that. I think 
one of the keys to this kind of legislation is that this committee will 
make the decision. 

Mrs. Collins of Illinois. Let me ask you another question. The 
whole House eventually votes on appropriations bills, is that not 
correct? 

Mr. Quinn. That is my belief. 

Mrs. Collins of Illinois. If the President uses this line-item 
veto, and on the matter of the line-item veto gets bogged down in 
committee somewhere for more than 20 days, the whole House 
would then be prevented from getting an opportunity to vote on 
whether to overturn that line-item veto, would it not, under this 
bill as it is currently written? 

Mr. Quinn. The fact that we have imposed on ourselves as this 
House, and the Senators can speak 

Mrs. Collins of Illinois. But nothing in this bill requires this 
House to act. That is my whole problem. 

Mr. Quinn. I think — go ahead. 

Mr. Neumann. That is true. And I for one support that, just the 
way you are describing it. It becomes a situation where it takes an 
initiative in the House to bring this back. 

If the President looks at this and says this is not something we 
should be spending the taxpayers’ money on, and he crosses it out 
and says, I vetoed this, and he notifies Congress of that, it then 
takes an initiative in Congress to say, no, that is not right, that 
is not what we want, we want this in the budget, and they need 
to then initiate the action. 

I think that is the whole purpose of allowing the veto. 

Mrs. Collins of Illinois. If in some committee they decided to 
just not look at this at all, the 20 days would run and that would 
mean that all the rest of the 435 Members of this body would not 
have an opportunity to act on this disapproval, line-item veto. 

I think that is not what our forefathers intended. I don’t think 
it is wait, we want to do business. I think every Member of this 
body has a right to vote on whether or not there is going to be 
some kind of Tine-item rescission and the opportunity to overrule 
it. 

Mr. Quinn. I don’t disagree with you at all. I am not a committee 
Chairman, obviously. But I would say that as a Member of any 
committee, if I was afraid, in one of my committees, where some- 
thing was — no one took any action, it was going to just sit, as a 
Member of that committee, I would get to my ranking member and 
I would get to my Chairman, and I would ask for that matter to 
be brought up. 

Mrs. Collins of Illinois. What would be the opposition to put- 
ting it in this bill then? We want to be fair to everybody. Everybody 
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voted on the appropriations bill. Why not have the opportunity to 
vote— — 

Mr. Clinger. Will the gentlelady yield? There is a procedure, of 
course, to ensure that the vote would take place. And that is 
through the discharge petition which would remove the jurisdiction 
of the committee and bring it to the floor. 

Obviously, if there were sufficient votes to override a Presidential 
veto, I think there should certainly be sufficient votes to ensure 
that the discharge petition would bring the bill to the floor in a 
timely fashion. 

At this point, I would recognize the gentleman from Massachu- 
setts, Mr. Blute. 

Mr. Blute. Thank you, Mr. Chairman. I want to congratulate 
the panel, particularly Congressmen Quinn and Castle, who I think 
have done a lot of heavy lifting on this issue over the last Congress, 
and are equally working hard to see it passed in this Congress. I 
don’t think there is any doubt that the line-item veto will bring 
more accountability to our appropriations process. And it will raise 
the threshold of scrutiny on spending in the budget. 

Congressman Castle’s experience as a Governor, later we are 
going to hear from Governor Weld, is very clear. It is used very 
well in the State government to discipline the budget process. 

My question is about the question of overuse of the line-item 
veto. I would like to aim this at Governor Castle. Clearly it is a 
twin-edged sword, having a line-item veto. Indeed it is a shifting 
of power to the executive. But it also comes with a measure of re- 
sponsibility in terms of thinking through what items should be ve- 
toed. 

I wonder if you can comment on why it is a twin-edged sword 
for the executive. 

Mr. Castle. First of all, everything you stated is absolutely cor- 
rect. We are shifting some power. The way I look at it is we are 
bringing the executive branch into responsibility for the budget. We 
often hear it is the Congress’ budget, or whatever it may be. This 
makes it, I think, more clearly a dual responsibility with a division 
of powers between the executive branch and the legislative branch. 

See I think to that extent, we are actually benefiting the budg- 
etary process. As far as the way a President uses it, yes, it is an 
authority that the President could use, if you will, or overuse. Gov- 
ernor Thompson, we have heard today, has used it excessively. He 
is highly popular in his State. Apparently that State has agreed it 
should be used in that way. 

Other Governors have chosen not to use it anywhere near as 
much. But they all do it, subject to public scrutiny, to the reaction 
of the voting public or whatever. 

But I have never heard anybody in any of the States which have 
this say we should not give the executive branch that particular 
right. They like the idea that there is another watchdog over the 
budget. It is politically popular. And I think they know very well 
what to do if somebody abuses that in some way or another. 

So I believe it is actually a vastly improved process. And any- 
thing that somebody does that could be considered to be abusive 
would be subject to scrutiny. 
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Mr. Blute. I think there is a basic difference between being 
elected by everyone in a particular State or a particular country, 
forcing that individual to take a macroview, that is quite different 
than the view taken more parochial by a Member of Congress or 
by a State legislator. Would you say that is true? 

Mr. Castle. That is a very good point. I know — I was a State 
legislator. I was a State senator. Like evewbody else, I fought to 
get things done. All of a sudden I was a Governor. I had to look 
at other cities in the State of Delaware, other areas of jurisdiction, 
whatever, and make more balanced judgments. 

I tried to sell the budget process that way. I spent a lot of time 
working with our legislators, but I realized some of the things they 
were doing were too parochial. I believe it is helpful to have £in ex- 
ecutive branch who after all initiates the budget process to bemn 
with so that a political party doesn’t run rampant or a particular 
region of the country doesn’t run rampant or some populist pro- 
gram that may not be in the long-term interests of this country is 
not in order. I think it is good that he have that influence on this 
process. 

Mr. Blute. Thank you, Mr. Chairman. 

Mr. Clinger. I thank the gentleman from Massachusetts who is 
a leader in this field and one of the prime cosponsors of this meas- 
ure. I recognize the gentleman from West Virmnia, Mr. Wise. 

Mr. Wise. Thank you, Mr. Chairman. A brief observation and 
then a question. I supported the enhanced rescission process in the 
past that has passed here twice, I believe, somewhat different from 
the bill introduced by the Chairman and by other Members of this 
committee. 

I would iust like to make an observation. I think, former Gov- 
ernor Castle said, if I may put words in your mouth, this was not 
a panacea. I note in the State of West Virginia, under a previous 
administration, in a bu^et of $1.5 billion, in a State that has both 
a balanced budget requirement and a tight line-item veto, a former 
Governor left us $500 million in debt. 

I am happy to announce that last night, 6 years later, we have 
crawled our way back. Last night the Governor was able to an- 
nounce the first surplus we have had in a period of time. So we 
can put all the procedures in law and constitutions we wanted, but 
eventually it gets down to somebody has got to really do the fiscal 
work. 

I would say the easiest vote is for a balanced budget amendment 
or a line-item veto. The toughest vote is how you actually make the 
things work. 

Now, I guess my question, I do want to follow up, I know that 
at least two of the representatives on the panel, and of course 
Chairman Clinger, have not been that long from being in the mi- 
nority, and probably still have a few dim but painful memories, the 
burdens borne by the minority. But one of the burdens I think I 
heard a lot about on the floor for the past few years was not being 
able to get measures to the floor to be heard. Give us a vote. That 
is what the Contract For America, I believe, is about, guaranteeing 
that there will be a vote on these issues. 

My concern is that in this process — I have always supported en- 
hanced rescission because I think the President is entitled to a vote 



41 


and every American is entitled to see how their representative 
voted on a rescission. Did they vote to cut or not to cut? 

It is something else, though, to say it is now subject to the power 
of the Chair of a committee or of a powerful Member, whether it 
even comes to the floor. So I would just urge Members to think 
about whether we want to abrogate that power entirely, because I 
know it is a horrifying thought to some, hut once again this body 
may change, and those in the minority will be in the majority and 
vice versa. And so we need to put in place some protections for all. 

I think the American people ought to be entitled to a vote. That 
is my main concern about the present provision. 

Mr. Quinn. Mr. Chairman, may I ask a question? Bob, I don’t 
disagree with a thing you said. Is your concern after the Ih’esident 
has taken — as a follow-up to Mrs. Collins 

Mr. Wise. I always assumed there was an automatic vote on it, 
and apparently there is not, and that is my concern. 

Mr. Quinn. Thank you. Now I am clear. Point well taken. 

Mr. CuNGER. The gentleman from Connecticut, Mr. Shays, is 
recognized. 

Mr. Shays. Thank you, Mr. Chairman. I would like to thank all 
three gentlemen for their very articulate presentation and thank 
my colTea^es on the other side for raising the issue of when there 
is a veto, it should go in fact to the committee, and hope that dur- 
ing the process of markup on this bill, if we could t^e a really 
good look at that, because I have some concern about that issue as 
raised by the minority. 

I just would make a few comments, and I would love your re- 
sponse to it. They relate to this issue that Ms. Meeks asked origi- 
nally when we talked about the influence the executive branch 
could have over the judiciary branch. I basically have grown up 
thinking there are two principles. There is a separation of powers 
and there is also the checks and balances. And it means that there 
is separation, but it also means one branch can have some impact 
on the other branch as a check. 

So I would like if one of you could at least comment on the con- 
cept of checks and balances as it related to this concern about the 
judiciary. 

Mr. Castle. I will be glad to take a stab at it, unless somebody 
else wants to usurp me. First of all, I think it is an expanded check 
or balance, if you will. I really don’t — I actually was focused on get- 
ting ready for my vote in the Banking Committee, I didn’t hear the 
whole exchange on the judiciary issue. 

But I never heard the judiciary really entering into this at the 
various State levels as a factor. We have to remember that the 
President is very involved with the budget right now. The Presi- 
dent of this country is the one who presents a budget to us. The 
budget goes to the President. 

The executive branch has a responsibility to carry out the budg- 
et. I don’t see giving the executive branch this added responsibility 
of being able to line-item veto if something seems to be out of kilter 
with the way spending should be in this country, as that great a 
constitutional shift, if you will. 

And I think it is a very proper check or a balance, if you will. 
I don’t think it in any way impinges on separation of powers at all. 
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I would have to research a little more the whole issue of the judici- 
ary, frankly. I am just not up to speed on that to be able to respond 
to that question. It was a good question. I am just not knowledge- 
able enough to be able to respond to that meaningfully today, ex- 
cept I have never heard of that being a problem before. 

I consider this to be a sli^t move. I would say, I will repeat 
again, this is not a panacea. But I do believe the line-item veto is 
a vastly different measure than almost anything else that we are 
talking about. And while we talk about it in big letters and lights, 
the bottom line is, in effect, it won’t be that huge a change. It is 
nowhere close to the balanced budget amendment and some of the 
other processes that are taking place out there. 

Mr. Shays. When I served on the Appropriations Committee 
back in Connecticut, our Governor had a line-item veto authority. 
He never used it, because he never had to. The threat of some out- 
rageous thing being in the appropriations package was significant. 

But what I find down in Washington is you multiply it a 100- 
fold, the budget is so much bigger. I remember in my earlier years 
here there was actually an appropriations put in a bill that said 
we were going to fund parochial schools, religious schools, not 
Catholic schools, but some religious schools in a foreign country. It 
would be illegal in this country, yet we were spending money that 
way. 

The hope was it would get lost in the budget. I ended up voting 
for the entire bill because I didn’t want to vote against the entire 
appropriation because of that outrageous example. 

I would love the President to have the authority to veto that out. 
I believe if he had that authority, that item would never have made 
it in in the first place. 

Mr. Castle. I think that is correct, and I also think that if he 
or in that case a — ^he did not do that, he would be subject to a lot 
of criticism, which is fine. That is part of the process of budgeting. 

Mr. Shays. I will conclude by just saying the big value of this 
is that you gentlemen have pointed out the whole concept of ac- 
countability. It not only makes the President accountable, because 
the President, he or she has to step up to the plat^ but then we 
have to respond. So I just hope you continue your effort in this re- 
gard. I want to thank the minority for raising some very important 
questions. I think that there should be — and I expect — ^an open 
mind in making this a good bill. 

Mr. Clinger. I thank the gentleman. I would now recognize the 
gentlelady from Florida, Mrs. Thurman. 

Mrs. Thurman. I am interested in the process part of this as far 
as the President goes into an act, one of the 13 appropriation bills, 
and goes through and makes his line-item vetoes. When we give 
that back, and we do an up or down vote, is that vote on each indi- 
vidual item, or is it a package? 

Mr. Castle. It is a package at that point and it is a majority 
vote at that point. 

Mrs. Thurman. The reason I ask that is that I will disagree. We 
talk about abuse, and I don’t know that anybody would do this, and 
I certainly can appreciate that they would ne taken to task for this, 
but just for a scenario purpose, you talked about the screw worm, 
you talked about the ozone layer, those kinds of things, which — 
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Readers Digest or any one of them will talk about. However, there 
may be some very important things we have not had an oppor- 
tunity to— or are used for retaliation or discipline or something of 
that nature. 

Is there a way for us to present any of that where we don’t have 
to take a whole package or we can take part of a package, which 
then gives us some of that discretion back? 

Mr. Quinn. I don’t think it is in there now. 

Mr. Castle. First of all, all this is subject to discussion, and I 
hope it will be an open process, and you raise an issue that gets 
into the gray area of which way to go. I am told that one of the 
existing — there is a rescission aspect to all this now that the Con- 
gress could act on, and the Congress tends to ignore it or whatever. 

'The wisdom of those who have looked at this is that this should 
be done as a whole or as a package, if you will, in order to preserve 
the sanctity of it, that if you start getting it broken down, you are 
going to get all kinds of political deals or whatever it may be, and 
it is better to keep it as one integrated package and do it that way. 
You could argue it either way, I understand that. 

Mrs. 'Thurman. And then maybe a question to the Chairman on 
the discharge petition. I thought with a discharge petition that it 
was a 25-day period of time. I am sorry. When we do discharge pe- 
titions, was it 25 days, or you had a certain period of time which 
would not fit that timetable of the 20 days in which you are speak- 
ing of? 

Mr. Clinger. You are talking about 20 calendar days, which are 
20 legislative days. 

Mrs. Thurman. However, when you mentioned that there was an 
alternative route for us to take if in fact it got bogged down into 
a committee, that we could go to a discharge. 

Mr. Clinger. That is right, and obviously there would be a po- 
tential conflict, if you didnT get the discharge petition signed with- 
in the 20 days. 

Mrs. Thurman. But isn’t it a discharge petition that takes over 
that 20-day period of time that you have to sign it and then there 
is a period of time in which it sits? 

Mr. Cunger. You are right. There is a time before you can file 
a discharge petition. That is correct. I think you are right, we 
would have to reconcile that. 

Mrs. Thurman. I think if we were serious about the issue raised 
earlier, we would certainly either have to put it in this piece of leg- 
islation as versus through the discharge petition as we know it 
today. 

Mr. Quinn. Mr. Chairman, if you don’t mind a discussion, Mrs. 
Thurman, the point that you have a shot at individual rather than 
a package can be argued either way. I think if it was an item that 
affected our district or our State, we might want an individual 
shot. 

Would it concern us, or the committee, I j^ess, that we would 
put that 20-day period or whatever amount of days we end up with 
in jeopardy if we try to look at these things individually? I get a 
little bit concerned that the reason for the package I think in the 
orimnal intent was to get it in and out of there within 20 days so 
it doesn’t get bogged down, as the excellent point was made before. 
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If we have a President now or 10 or 5 years from now that really 
makes use of this thing and you end up with 15 or 20 or 50 items 
without some further discussion in weeks to come, I would be a lit- 
tle concerned that we might not get it in within the days we have 
set forth so far. 

Mrs. Thurman. I ^ess that last year, if I remember correctly, 
in the recession bill that was passed, there was an ability for Mem- 
bers to get 50 signatures from within the body for that to be looked 
at, if I am correct on that. There was a way for a Member to show 
their case before it could be considered. 

I am just trying to figure out so that we don’t have that abuse 
on anybody, and that we don’t have the attention drawn to those 
that all of us would agree are not acceptable, but that there are 
in some cases issues that are of a major concern to any one of us 
in our districts, and it is not being used for political purposes. 

Mr. Castle. If I could just comment, if I may, all this is subjec- 
tive. Obviously you select the number of days, whatever. I think it 
is selected on a limited basis. Frankly I think if people can override 
the veto, they could probably ram it through pretty quickly, if I had 
to guess. 

So I am not sure whether going to 30, 40, 60 days would make 
any difference as far as that is concerned. But I think you get a 
pretty good idea most of the time when an executive branch is un- 
comfortable with a provision and you are negotiating from the be- 
ginnings in terms of committee work in appropriations to get it in, 
all the way through to the time when he or she may veto the legis- 
lation, so that it will not come as a surprise. 

If you have a meritable case, chances are you are going to have 
a chance to make — I don’t think will’ you see a lot of Presidents 
doing this out of whim or political revenge or whatever. It is so po- 
litically distasteful, I don’t think it is going to happen. 

Mrs. Thurman. I don’t disa^ee, but let me suggest, being a Gov- 
ernor, it is a lot easier to deal with 150 or 160 members of a State 
legislature than it is 535 and 50 States with 600,000 persons per 
issue, and a much, much bigger budget. So while I certainly can 
appreciate your comments, at the same time, I would have to sug- 
gest there is a little difference here. 

Mr. Castle. Sure, I agree. 

Mr. Clinger. The point is very well taken that there needs to 
be an assurance that a vote will take place on these vetoes. I think 
that needs to be addressed in the legislation. 

At this time, I would recognize mv colleague from the Common- 
wealth of Pennsylvania, Mr. Kanjorski. 

Mr. Kanjorski. 'Thank you, Mr. Chairman. It seems to me that 
we are trying to pattern some of the actions in the Federal Govern- 
ment after some of the State governments. Maybe I will address it 
to the Governor first. In the States that have the line-item veto, 
they have that by constitutional provision or by lemslation. 

Mr. Castle. I believe most are by constitutional provision. Some- 
body may know the precise answer. I know almost all of them are 
by constitutional provision. 

Mr. Kanjorski. It seems most of my time has been taken up by 
the Federal or unfunded Federal mandates. Yesterday we spent a 
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CTeat deal of time on it. Next week we are going to have a balanced 
budget amendment and then we are going to have term limits. 

An of these reforms seem to me to line up a significant change 
of authority of the Government of the United States, moving from 
what has been traditionally considered legislative authority to now 
empowering the President. And we are making certain assump- 
tions, it seems to me, that we always act and do the same proc- 
esses as this House presently operates under. 

I haven’t had the chance to go back and study the first Congress, 
the second Congress, or the early Congresses of the United States, 
but I will suggest that their appropriation process was simificantly 
different from the process used today. I doubt whether they would 
have 1,000 items that went through. 

I see some time off in the future a weak legislature. Confess 
could empower a Department of Defense that it shall have $350 
billion to provide for the adequate defense of the United States, 
and nothing else, no broken-out schemes. So the President then ba- 
sically has become a maior part of the legislature is discerning 
where those items should De expended and how. We could probably 
do all our appropriations within a week and go home and let the 
President carry on. 

What it seems to say to me with this piece of legislation and the 
other things that we put together is there seems to be a basic dis- 
trust for the basic document, the Constitution of the United States, 

I ^ess what my question is going to be, will the gentlemen at the 
table join me in a petition to convene a constitutional convention 
to do what you really want to do, change the Constitution of the 
United States, how it presently is used m the United States, and 
isn’t this the honest thing to do it instead of doing what we are 
doing now, making assumptions that for political purposes Presi- 
dents will do the right thing, suspending or sending over to the ex- 
ecutive branch some legislative authority which the Founding Fa- 
thers, it seems to me, have defined in the Constitution, if we want 
to change that, shouldn’t the people in a convention have the op- 
portunity to make that change? 

Mr. Castle. Well, I will start, I guess. These are all interesting 
points and they are all debatable points. There is no black or white 
here. But I would almost in a debate format argue that a line-item 
veto perhaps should not be a constitutional provision, it actually is 
better as a statutory provision. I think it is a constitutional provi- 
sion in many States because of the supermajority aspects of it, 
which we have struggled with to get around here, to go through the 
majority process anU reveto and a two-thirds process on a veto of 
a bill, which I know is cumbersome, I understand that, but it was 
necessary. 

Clearly, I would like to do it with just one two-thirds vote, so 
therefore a constitutional amendment would be in order to do that. 
But in all candor, this is not a balanced budget amendment. I am 
sure the Founding Fathers never even discussed — I am not sure of 
anything, but I assume they never discussed a line-item veto or 
even thought about it. Probably nobody in the 19th century 
thought about it. 

Mr. Kanjorski. Didn’t they say that the people’s House and the 
deliberative body of the House should appropriate 
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Mr. Blute. Will the gentleman yield on that point? I think the 
issue is that this line-item veto effort is a congressional usurpation 
of the executive’s role in the appropriations process, with the use 
of omnibus bills, continuing resolutions, budget riders, those are 
things that are not there at the founding. 

And I think they tend to weaken the executive’s role in the ap- 
propriations process, which is clearly there in the Constitution. 

Mr. Kanjorski. Reclaiming my time, if we are — and I think the 
gentleman on the other side makes a point, having sat on the ma- 
jority for many years, I was offended by the fact that, as Mr. Shays 
pointed out, that very often bills would come to us of 1,000 pages 
and we were then called upon, because we agree with 95 percent 
of the appropriation there, to accept 5 percent that were rather 
noxious to us. 

Aren’t we throwing out the baby with the bath water? Shouldn’t 
we go back and just change the rules of the House and change the 
rulings of the Senate, how appropriations bills come, so we get in- 
dividual votes on these items? 

We are not doing that here. What we are doing is basically 
changing the thrust of the structure of the American Government. 
If we want to do that — I have watched over the years the whole 
idea of the balanced budget amendment, all these things, and they 
may have merit, but I think the merit that they have is that we 
are trying to change the basic document without changing the basic 
document. 

If we really want to do that, and it is so important, and we are 
not practical enough on the legislative side or the executive side to 
function anymore, why don’t we throw this option back to the peo- 
ple and have them have a constitutional convention and write an- 
other document? We may end up with a parliamentary form of gov- 
ernment. 

I have a feeling that out there in the land, the elections that are 
being held, is some sort of idea that people are frustrated and anx- 
ious with Government that is not performing its function as they 
see other governments around the world doing that. I am not sure 
that I would ever recommend we throw away the American Con- 
stitution as it is. 

But maybe that is where the proper question lies, that if people 
are dissatisfied in this country with the document we operate 
under and that that document cfoes protect the minority rights and 
other things, that we shouldn’t try and change that document by 
either legislation or little nitpicking amendments. 

I would just ask the question for the gentlemen at the table, 
would they join me in a resolution to call forth a constitutional con- 
vention as set forth under the Constitution? 

Senator Roth [presiding]. The time of the gentleman is up. The 
hour is growing late. So I am going to ask imanimous consent that 
we move on to the next panel. 

Mr. Taylor. Mr. Chairman, I am going to object. 

Senator Roth. The objection is heard. I would then ask that we 
limit questioning to 1 minute. Do we have unanimous consent for 
that? Without objection, it is so ordered. 

Mr. Taylor. Thank you, Mr. Chairman. I want to open this up 
to the panel. I would like this panel to tell me what a B-5, a T 
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Slam, or a Mark 5 is, all three, and how you would justify to a pop- 
ulist President that two-thirds of the body thought that voting for 
that was more important than voting to increase health care for 
senior citizens. If a populist President chose to veto those pro- 
grams, then I have to get two-thirds to make these things happen. 
Please don’t — no, no. I want the Congressmen to answer the ques- 
tion. 

Mr. Castle. I would love to answer the question if I understood 
it. Could you elaborate on 

Mr. Taylor. A B-5, a T Slam or a Mark 5 is 

Mr. Castle. Could you be specific? I am having trouble following 
the exact 

Mr. Taylor. If the President vetoes these programs, that is how 
it would come back, vetoing the D5 program, x number of dollars. 
I am vetoing the T Slam program, x number of dollars. And I want 
to use that money to increase health care for senior citizens. Tell 
me, as a pro-defense Member of Congress, how I get more than 
two-thirds of the Members to say this is more important? 

Mr. Castle. First of all, the line-item veto would not include a 
spending recommendation. He can do that politically. 

Mr. Taylor. A populist President would. 

Mr. Castle. He may, I understand that. But I want to make 
sure we understand it is not in that. And I think, you know, in this 
day and age, my judgment is that if a President — it is a political 
matter to some degree. It is just like a President not recommending 
it to begin with. It is an issue that you, as a pro-defense, as you 
have been for many years, Congressman, would have to go out and 
try to advocate. 

Senator Roth. Time has expired. 

Mr. Taylor. Thank you, Mr. Chairman. 

Senator Roth. If there are no more questions, we will move on 
to the next panel. Thank you, gentlemen. We appreciate your being 
here, your patience and willingness to answer questions. 

STATEMENT OF ALICE RIVLIN, DIRECTOR, OFFICE OF 
MANAGEMENT AND BUDGET 

Senator Roth. The next panel is Dr. Rivlin. Dr. Rivlin, it is al- 
ways a pleasure to welcome you. We would ask if you could to sum- 
marize your statement. In any event, your full statement will be 
included as if read. 

Please proceed. Thank you for your patience. 

Ms. Rivlin. Thank you very much, Mr. Chairman. I will submit 
my full statement for the record and summarize it briefly. I am 
pleased to appear before this committee and express the adminis- 
tration’s strong support for a line-item veto authority that would 
help the administration in working with the Congress to control 
unneeded spending and to reduce the Federal deficit. 

The President has expressed his support for a line-item veto au- 
thority many times, most recently in a letter to the congressional 
leadership last week. And we commend you and Chairman Clinger 
for holding these hearings so soon. 

We believe this is a matter on which the administration and the 
Congress can agree quickly and we hope the Congress will enact 
early in the session so that the President and the Congress will 
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have an additional tool for fighting special interest spending and 
waste of the taxpayers' money. 

As you know, under current law, the President can request a re- 
scission of discretionary budget authority, but Congress does not 
have to vote on such a proposed rescission, and often does not. If 
no vote is taken, the rescission proposal dies. 

Line-item veto authority would strengthen the current limited re- 
scission authority, but there are various ways of going about this. 

Under S. 4, and H.R. 2, the President could propose rescissions 
of budget authority in appropriations bills within 20 days of enact- 
ment. In S. 4, a rescission could also be proposed in the budget. 
And in H.R. 2, narrowly targeted tax benefits would be included. 

The Congress would have 20 days to act on a bill to disapprove. 
If this bill passed, it would then be subject to veto. The rescinded 
spending or targeted tax provision would be permanently canceled 
if the disapproval bill did not pass. 

An alternative version, S. 14, under which the President would 
send rescissions, including direct spending, also a broader defini- 
tion of targeted tax provisions, and accompany this rescission with 
a draft bill to enact the rescission. 

A fast track would force a vote in which the Congress would ac- 
cept or reject the President’s bill. In whatever verse, these meas- 
ures are designed to increase the accountability of both the Presi- 
dent and the Congress. The President’s accountability would cer- 
tainly be raised. The President could no longer blame the Congress 
for giving him the bad choice between accepting wasteful spending 
or closing down important activities of the Government by vetoing 
a whole appropriations bill. 

The Congress would also be more accountable. It could no longer 
so easily hide special interest items in more general bills; a specific 
vote would take place. 

Clearly S. 4 and H.R. 2 are stronger. They give the President 
most new authority because rescission would stand unless over- 
turned by a vote on the bill which the President could then veto. 

S. 14 would provide less authority. It would be possible to over- 
turn the rescission by a simple majority in either House. 'The Presi- 
dent prefers the stronger version, but either way, it would enhance 
his authority and his accountability. 

There are questions of how broad the definitions should be. 
Should just appropriations be included? Should taxes be included? 
And if so, how defined? Should direct spending be included? 

There are questions of whether the authority should be perma- 
nent. We believe that it should be. 

In conclusion, the administration supports enactment of the 
strong version of a line-item veto authority. This is an area in 
which Congress and the President are in basic agreement and 
where budget process reform can help control wasteful special in- 
terest activities. 

We want to work with the Congress to pass a well-designed pro- 
posal as quickly as possible. 

Thank you, Mr. Chairman. 

[The prepared statement of Ms. Rivlin follows:] 
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Prepared Statement of Alice Rivlin, Director, Office of Management and 

Budget 

Mr. Chairmen, Members of the Committee, thank you for inviting me to offer the 
Administration’s views on line-item veto authority. I am pleased to express the Ad- 
ministration’s support for legislation that would enhance the President’s authority 
to cut spending. 

As you know. President Clinton has said repeatedly that he favors enactment of 
item veto legislation. During the 1992 campaign, the President stated that he sup- 
ports such a tool “to eliminate pork-barrel projerts and cut mvemment waste.” He 
repeated his support in the February 17, 1993 document, A Vision of Change for 
America, and in speeches and letters m the last Congress. 

In a letter to the congressional leadership last we^, he wrote: 

The line item veto authority will help us cut unnecessary spending and re- 
duce the budget deficit. It is a powerful tool for fighting special interests, who 
too often are able to win approval of wasteful projects throu^ manipulation of 
the oouj^ssional process, and bury them in massive bills \^ere they are pro- 
tected from Presidential veteos. It will increase the accountability of govern- 
ment. I want a strong version of the tine item veto, one that enables the Presi- 
dent to take direct steps to curb wasteful spending. This is clearly an area 
where both parties can come together in the national interest, and 1 look for- 
ward to worUng with the Congress to quickly enact this measure. 

Let me only add that we comment you. Chairman Clinger and Chairman Roth, 
for holding these first, early, and joint hearings on this important subject. We be- 
lieve that the line-item veto is a matter on which the Administration and Congress 
ca agree quickly. We hope that Congress moves quickly, in a bipartisan manner, to 
enact this timely and much-needed budgeting reform. 

As the President’s letter indicates, he supports passage of the strongest version 
of the line-item veto, one which ensures that he can cut unnecessary spending, re- 
duce the budget deficit, and fi^t attempts by special interests to fund wasteful 
projects at taxpayers’ expense. The Administration believes that the line-item veto 
must be broad m scope and become effective as soon as possible. 

I would first Like to discuss the current rescission process, and the characteristics 
of item-veto proposals, before turning to a discussion of the principal features of 
these proposals. 

current law and item veto proposals 

Under the Impoundment Control Act of 1974, the President can recpiest a rescis- 
sion of discretionary budget authority, but Congress does not have to vote on it. 
That is, the current process does not require a vote. If Congress enacts no bill to 
affirm the President’s rescission within 45 lemslative days, the proposal is defeated 
and the President must release any withheld funds. 

Line-item veto proposals seek to amend the Impoundment Control Act to expand 
the very limited authority that the current process provides. Two examples are S. 
4, introduced by Majority Leader Dole, Senator McCain, and others, and H.R. 2, in- 
troduced by you. Chairman Clinger, and others. Under both S. 4 and H.R. 2, the 
President could send Congress proposed rescissions of budget authority in ^pro- 
priations bills within 20 calendar days of a bill’s enactment. Under S. 4, the Presi- 
dent also could make submissions along with his budget; and under Hit. 2, the 
President could submit proposals to rescind narrowly-targeted tax benefits. 

Congress could get 20 days to act on a bill to disapprove the rescission. Action 
on a msapproval bill comes with fast-track procedures. In addition, the President 
would get 10 days to review any disapproval hill passed by Congress, and Congress 
would get 5 calendar days of session to override any Presidential veto. The budget 
authority (or targeted tax benefit) is permanently cancelled unless Congress enacts 
a disapproval bill into law within a total of 35 days provided for congressional pas- 
sage, presentment to the President, and (if necessary) veto override. 

Another proposal is S. 14, introduced by Chairman Domenici and Senator Exon. 
It is similar in its basic mechanism to the Stenholm-Penny-Kasich substitute to 
H.R. 4600 that passed the House in the last session. Under S. 14, the President 
could send Congress promsed cancellations of items of budget authority, direct 
spending, or targeted tax benefits within 20 days of enactment or with the bud^t. 
'Ine President also could begin withholding the funds. 'The cancellations woula be 
accompanied by a draft bill that would enact them. Fast track procedures would 
force a vote on the President’s draft bill in the House and Senate. The budget item 
proposed for cancellation could remain withheld until the day after the date on 
which either House rejected the President’s bill. 
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ANALYSIS OK ITEM VETO PROPOSALS 

Basically, the line item veto is designed to increase the accountability of both 
branches by allowing the President to pare back — and force a vote on — budget items 
that would otherwise remain embedded in omnibus bills. Line item veto authority 
surely would raise the President’s accountability on spending: A President could not 
escape responsibility for spending simply by blaming Congress for making him 
choose between (1) accepting wasteful spending or (2) shutting down parts of gov- 
ernment by vetoing an entire appropriation biU. This authority would let the Presi- 
dent recommend spending for eUmination, and convince a majority of Congress to 
accept the recommendation. 

The line item veto also will increase Congress’ ability to review individual spend- 
ing programs. As we all know, the fact that a program is included in a larger appro- 
priations bill does not always mean that a majority of Congress actively approved 
the program. Several of the regular appropriations bills now exceed $60 billion each 
and include hundreds of items. Requiring a second vote on certain items is a reason- 
able response to the realities of the legislative tool for the President and Congress — 
at a time when each branch would find new tools to control the budget particularly 
helpful. 

The line-item veto bills would require some congressional action to defeat a rescis- 
sion, though they differ on the nature of that action. Bills such as S. 4 and H.R. 
2 (and the Michel/Solomon substitute to H.R. 46(X), which the House voted on last 
year) give the President the most new authority, providing that Presidential propos- 
als stand unless both Houses pass a bill to overturn them and the bill is enacted. 
Such bills as S. 14 and the substitute for H.R. 4600 that the House passed last year 
provide less new authority. Under these versions, a simple majority in either cham- 
ber could reject the rescission, simply by voting against the bill. 

But under all versions. Congress finally will have to vote on rescissions. The au- 
thors of special interest provisions tucked away in spending bills will have to defend 
them, and a project or projects would go forward only if they survived a vote. The 
proposals would shift the burden from proponents of a rescission to opponents. 

Currently, rescissions apply only to discretionary budget authority provided in ap- 
propriations bills. Some proposals would apply it more broadly, to direct spending 
and targeted tax breaks. At its broadest, line item veto authority would apply to 
any budget items that increase the deficit on the spending or revenue sides. Form 
the standpoint of controlling the deficit, that would be the most effective approach. 

S. 14 calls for cancelling items in appropriations bills, items of direct spending 
(i.e., entitlements), or any targeted tax benefit. S.14 defines the term “targeted tax 
benefit” quite broadly. On the other hand, H.R.2 would apply to budget authority 
and “targeted tax benefits,” but would define that term narrowly to mean a tax pro- 
vision benefitting 5 or fewer taxpayers. S. 4 would apply only to budget authority 
provided in appropriations bills, just as the existing rescission authority does. 

'The problem of special interest provisions tucked away in large biUs is not con- 
fined to appropriations; obviously, they can arise in huge tax measures. In this re- 
gard, the authority to veto a special interest tax provision only if it applies to five 
or fewer taxpayers would provide little help. A broader category of tax items would 
complement the application of a line-item veto to all items of budget authority. 

Some item veto bills would apply such authority only for a limited period. For ex- 
ample, S. 14 would apply only through September 1998. We believe that such au- 
thority should apply permanently. 

And finally, because we don’t know when Congress might enact the new author- 
ity, we believe that it should apply to any budget items enacted since the start of 
the 104th Congress. We hope that Congress moves quickly enough to make this last 
point a moot one. 


CONCLUSION 

The President supports enactment of the strongest version of line-item veto au- 
thority. This is an area where the President and Congress agree, and where strong 
reform can make a real difference in how government operates. We want to work 
with the Committees and move forward quickly with a strong, well-designed and 
sensible proposal. 

ril be happy to answer any questions you may have. 
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Response to Written Questions Submitted by Hon. William V. Roth, Jr., to 

Alice M. Rivlin 

Question 1. Ma. Rivlin, under the Congressional Budget and Impoundment Con- 
trol Act of 1974, “tax expenditures” are (fefined as reductions in individual and cor- 
porate income tax liabilities that result from special tax provisions or reflations 
that provide tax beneflts to particular taxpayers. These special tax provisions can 
take the form of exclusions, credits, deductions, preferential tax rates, or deferrals 
of tax liability. Could you tell me, would the “personal exemption” be a “tax expendi- 
ture?” Would the “standard deduction” be a tax expenditure? What about a reduc- 
tion in tax rates, when would that be a tax expenditure? How about the earned in- 
come tax credit? 

This definition says “income taxes.” What about excise taxes? For example, there 
is an exclusion from certain excise taxes on alcohol under some conditions. Are those 
tax expenditures? Should they be? 

Do you think that you and I would agree on everything that might, or might not 
be a “^ax expenditure” under this definition? The Joint Co mmi ttee on Taxation cur- 
rently publishes an annual report on Federal tax expenditures. It states that the 
committee uses its “judgment” in distinguishing between those income tax provi- 
sions that can be viewed as a part of “normal tax law” and those special provisions 
that result in “tax expenditures.” Whose judgment should we rely on in determining 
what a “tax expenditure” is, if such expenditures are to be subject to the line item 
veto? 

Answer. To fulfill the retirements of the 1974 Budget Act to produce a list of tax 
expenditures. Treasury and the Joint Committee on Taxation (JCT) have each pro- 
duced a working definition of the term “tax expenditure”. These definitions have 
been modified over time as changes in tax law have forced both Agencies to recon- 
sider treatment of particular provisions and to determine which new provisions 
should be, classified as tax expenditures. Although Treasury and the JCT have exer- 
cised judgement in developing and refining these definitions, they have done so 
within the relatively narrow coniines of the Budget Act. 

These definitions were develo^d to produce fists that are used strictly for infor- 
mational purposes and do not affect Federal policy directly. If Congress enacts legis- 
lation to allow line-item veto of tax expenditures, it should consider carefully what 
refinements in the definition of the term tax expenditure it should develop for pur- 
poses of allowing a line-item veto. 

The personal exemption, standard deduction, and tax rate schedule have never 
been considered tax expenditures, because they apply uniformly to all taxpayers. 
(The graduated nature of the rate schedule has not Men considered a tax expendi- 
ture because it is affected only by the generic condition of the taxpayer’s income, 
not by any particular situation of the taxpayer.) The earned income tax credit is 
considered a tax expenditure, because it is available only to taxpayers who receive 
income from labor and meet certain family composition requirements at the same 
time. 

The law defines tax expenditures with reference to the income tax. While they 
have no legal standing, there have been scholarly efforts to apply the legal definition 
to other taxes. There certainly are provisions of other taxes that do provide nar- 
rowly defined tax relief. 

Perhaps because the tax expenditure concept has been used only for informational 
poses thus far, there has never been a need to determine whose judgment would 
take precedence. Because of the specificity of the law, the JCT and 'Treasury lists 
are quite similar, although they do differ in several significant ways. 

Question 2. As you know, the President has said for some time that he would like 
to have the fine item veto. If the President is given the authority to line item veto 
“tax expenditures” then that will mean that he can use this new power to stop tax 
reductions from becoming law. However, he would not be able to stop tax increases 
from becoming law under this authority. This will create a “bias” toward tax in- 
creases in the law. Does the President support a bias in the law to increase taxes? 
Do you think he intended to include in the line item veto the authority to increase 
taxes that Congress has chosen to reduce? Do you think the President should have 
the authoriW to fine item veto tax increases, as well as tax expenditures? 

Answer. Trie line-item veto proposals under consideration by the Congress would 
give the President the authonty to reduce spending, but not to increase spending. 
Thus, if the President had the authority to prevent tax reductions but not tax in- 
creases, there would be a logical symmetry; the law would allow the President to 
take only those actions that would reduce the deficit, and thus would create a “bias” 
toward deficit reduction. Presumably, that “bias” ’is intended by virtually all advo- 
cates of the line-item veto. ’The President has said that he would prefer a broad line- 
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item veto provision. The line-item veto has always been associated with reducing 
the delicit, not with a general power of the President to item-veto any provisions 
in whatever law he might choose. Whether the resident should have such a broad- 
er authority raises wholly different questions. 

Question 3. I believe that most Americans think that great scrutiny should be 
given to how their precious tax doUars are spent. I believe that is why most Ameri- 
cans support extending the line-item veto to the President for spending bills. The 
public is especially outraged at some parochial spending by powerful members of 
Congress in their own states and districts, that may not truly be worthy under close 
scrutiny. 

I am also aware of some cases where special tax benefits have been given to a 
few taxpayers, however, this practice has largely come to an end. Perhaps some very 
targeted tsui benefits are not worthy of becoming law and the President should be 
able to veto them. However, if the Congress were to enact a capital gains reduction, 
or pass individual retirement accounts, I do not think the public will feel the Presi- 
dent should he able to block those reductions in their taxes. Do you think that there 
is a difference in the taxpayers’ view between the right of the President to stop un- 
necessary spending, and the right of the President to stop tax cuts from becoming 
law? 

Answer. It is likely that some people would oppose targeted spending projects 
which benefit other States or districts. It is also likely, however, that, many people 
would want to protect targeted spending projects in their States or districts — and 
would see those projects as constructive and wort^ of Federal support. That is why 
such projects are undertaken in the first place. The point of a line-item veto is to 
put in place a hurdle — not an iron-clad barrier — that such projects must cross. 

The public reaction to targeted tax benefits is probably similar. People like tax 
cuts that benefit them, but tax cutting that benefits only others is often a different 
matter. A line-item veto puts in place a hurdle— not an iron-clad barrier — that tax 
cuts must cross. If such proposals have strong support in the Congress, they wiU 
become law, regardless of the line-item veto-^r the current veto power, for that 
matter. 

Question 4. Before the 1974 Budget Act, there were impoundment rights held by 
the President that had some similarities to the line item veto. These rights did not 
extend to “tax expenditures.” Can you tell me why not? Do you think tax expendi- 
tures should be included in any line item veto? If so, why? If not, why not? 

Answer. Any conclusions on the impoundment rights of the President prior to the 
1974 Budget Act would be speculative in the extreme, because that power — even 
with respect to spending — was subject to numerous court cases and has never fi- 
nally been resolved. The Administration’s position is that the President should have 
a broad line-item veto authority, to help to reduce the budget deficit. 

Question 5. Under the “tax expenditure” definition from the 1974 Budget Act, it 
states that a tax expenditure is a “revenue loss . . . resulting for special exclu- 
sions, exemptions or deductions from gross income. The assumption here seems to 
be that we do not have a perfect income tax because Congress has determined 
through public poli^ to reduce the people’s teix burden. 

My question is, if a tax expenditure requires a “revenue loss,” to is going to be 
the keeper of the “revenue loss” scoreboard? For example, I would arme that al- 
though enacting the President’s IRA plan may reduce income tax liabuity for mil- 
lions of taxnayers, over time it will result in more growth, a higher rate of savings 
and productivity and a better standard of living — ultimately mving the government 
more revenue not less. What happens if the Congressional Budget Office decides 
that a reduction in capital gains taxes results in increased revenue for the govern- 
ment, but the Office of Management and Bu<teet says it loses revenue? Can the 
President veto the capital gains tax cut under ^nator Domenici’s biU? What about 
the luxury tax. If President Bush had decided that tax resulted in less, and not 
more revenue for the Federal government, under Senator Domenici’s bill could he 
have vetoed that provision? Are you willing to give all future Presidents the author- 
ity to veto tax expenditures, as well as be the scorekeeper on all of these decisions? 

Answer. 1 would take issue with your description of the assumption behind the 
tax expenditure concept. Designation of a legal provision as a tax expenditure does 
not assume “. . . that we do not have a perfect income tax because congress has 
determined through public policy to reduce the people’s tax burden.” Tax expendi- 
tures are not assumed to be bad, nor does the concept assume that the Federal gov- 
ernment has first claim on all of the taxpayers’ income. 'The identification of a tax 
expenditure merely indicates that it allows some taxpayers to pay less tax than oth- 
ers with equal incomes because of some particular condition such as the sources of 
their income (e.g., the earned income tax credit) or the uses to which they put, their 
income (e.g., charitable contributions). The longevity of the earned income tax credit 
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and the deduction for charitable contributions is a clear indication that those provi- 
sions are widely accepted as appropriate, even though they are designated as tax 
expenditures. 

Basically, the question of who would decide whether a particular tax provision 
would be subject to a line-item veto would be answered by the law that the Con- 
gress chooses to pass. Under the Supreme Court's decision in Bowsher v. Synar, on 
the original Gramm-Rudman law, the President, rather than the Congress, would 
be the scorekeeper. 

Question 6. Under the rules adopted by the Joint Tax Co mmi ttee for determining 
what a ‘'tax expenditure” is, it is said that they use their “judgment” to determine 
what a “normal” income tax is. But what if the baseline is alrea^ flawed? For ex- 
ample, some economists look to the “tax expenditure” cost of an IRA but imore the 
fact that it operates to neutralize the tax code’s bias against savings. So, if you iso- 
late the IRA you may think it is a tax expenditure, but if you look at the big picture, 
you may decide that policymakers should first look to the bias already in the sys- 
tem. To do otherwise could doom very good ideas, including the IRA and even Sen- 
ator Domenici’s idea for exempting saving from the tax law. 

Answer. The current tax expenditure definition was made in reference to our cur- 
rent income tax, not a hypothetical consumption tax. Under the income tax, income 
from capital is subject to tax; under a consumption tax, it is not. Therefore, provi- 
sions to reduce the tax on income from capital do fit under the definition of tax ex- 
penditures under our current tax system. 

With reference to policy choices, however, the scoring requirement for provisions 
such as the IRA or Senator Nunn and Senator Domenic?s expenditure tax is in com- 
plete harmony with the purpose of deficit reduction. Budget deficits hurt growth be- 
cause they reduce national savings, which is the resource from which business can 
invest. The objective of the Administration’s IRA proposal and the Nunn-Domenici 
expenditure tax is to increase national saving in the long run. However, if either 
proposal were enacted in a fashion that reduced national caving in the short run, 
nefore they had their ultimate effect, they would defeat their own purpose. Thus, 
requiring that such policies be fiilly paid for within the budget window, rather than 
allowing highly speculative estimates of very long-term benefits to be dissipated in 
the near term, is essential for these policies to achieve their own goals. 

Finally, in a policy-making sense, the scorekeeping rules do not “doom” these pro- 
posals; they merely require that they be paid for. 


Response to Written Questions Submitted by Hon. John Glenn to Alice 

Rivlin 

I am pleased to respond, for the record, to questions submitted by Senator Glenn, 
regarding the Administration’s position on the line-item veto. 

^nator Gleim asked whether the Administration favors the enhanced rescission 
approach as applied under S. 4 or the edited rescission approach of S. 14. As I have 
testified, the Administration generally favors legislation which would enhance the 
President’s ability to eliminate wasteful spending, but prefers the stronger approach 
which permits rescissions to take effect, absent congressional disapproval. 

The Administration favors a broad application of the rescission power. As was 
noted at the Committee’s hearing, there are procedural and legal complexities — par- 
ticularly with regard to tax expenditures ana direct spending — and I offer the tech- 
nical expertise of 0MB staff as you consider these issues. 

With regard to tax expenditures, the Senator asked how the Administration would 
propose to define “targeted tax benefits” and whether the H.R. 2 limitation to “five 
or fewer” taxpayers would have any practical effect. The Administration has not 
proposed a specific definition for targeted tax benefits, but favors a definition that 
would cover the range of special interest tax legislation. The House Floor amend- 
ment to HJl. 2, whi^ broadened the definition or targeted tax benefits to “100 or 
fewer” taxpayers, was a marmnal improvement over the committee reported version, 
but the Administration would prefer broader coverage of tax expenditures. 

The Senator asked for the Administration’s position on sunsetting the new rescis- 
sion power. 'The Administration prefers a permanent enactment of the new author- 
ity. 

Finally, Senator Glenn asked how frequently the item veto power might have 
been used bad it been available during the last budget year. Each appropriation bill, 
and each major tax biU of recent years has contained provisions that would have 
been subject to this new authority. Since the line-item veto authority did not exist, 
the Administration was limited to signing these measures or vetoing entire bills. 
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Had the line-item veto authority been in effect, the President would have been able 
to narrowly focus a veto on the special interest provisions. 

Senator Roth. I thank you for your testimony. I am particularly 
pleased that the President is supportive of the kind of action under 
consideration. And we look forward to working with you. 

I would like if we can get unanimous consent, because of the 
lateness of the hour, to limit questions to 3 minutes. Any objection? 

Mr. Horn. Reserving the right to object, Mr. Chairman. 

Mrs. Thurman. Reserve the right to object, Mr. Chairman. 

Mr. Horn. I would like to ask how you interpret that 3 minutes. 
I have a series of questions I want to ask Dr. Rivlin. Three minutes 
is just too short. I have restrained myself on the last panel. 

Senator Roth. We can of course extend time, if requested. 

Mr. Horn. I am going to have to object. I don’t want to be limited 
to 3 minutes. 

Senator ROTH. We will proceed then on the basis of 5 minutes. 
Representative from Massachusetts. 

Mr. Blute. Thank you, Mr. Chairman. Thank you for your testi- 
mony. I think it is very good news that President Clinton is going 
to strongly support this effort in the Congress this year. 

I believe that with what has happened out there in the land, that 
if we can’t do this this year, we will have missed maybe our last 
opportunity to give the President, the executive, this fiscal tool. 
Later we will hear from Governor Weld, who I know has used it 
quite well in the State of Massachusetts, facing a tremendous 
budget deficit when he first arrived in office. 

I believe it will be helpful to President Clinton and any future 
chief executive to discipline the budget process. I wonder if you 
would comment on the issue relating to the balance of powers and 
whether the President believes that nim having a line-item veto or 
you believe that it would shift the balance of power in our Con- 
stitution too much toward the executive. 

Ms. Rivlin. I think the general view is that it would be a shift 
of power slightly toward the President. But I think the main point 
is that it would make the whole system work better. As I said in 
my testimony, it would make both the President and the Congress 
more accountable to the people. 

Mr. Blute. Thank you, Mr. Chairman. 

Senator Roth. Anybody on the right side have questions? The 
distinguished Congresswoman from Massachusetts. 

Mrs. 'Thlirman. Actually from Florida, but that is OK 

The research that has been done, and I have got something that 
I guess was in the Congressional Digest, printed in February 1993, 
on when the line-item veto had been used, and they said the times 
it was used by the States reveals it has been used to promote the 
Governors’ partisan political interests and spending priorities as 
much as to cut spending. These were the conclusions of a survey 
of legislative budget officers in 45 of the States as well as a study 
of what happened in the State of Wisconsin. 

Why do you think the experience under this bill will be any dif- 
ferent? 

Ms. Rivlin. I am not familiar with that survey, but I think the 
main reason for hoping it would not be used in an extremely par- 
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tisan way would be simply the possibility that if it were, it could 
be taken away again, and the public scrutiny. 

A President would not want to be seen, I would think, as misus- 
ing this power. This President and other Presidents have asked for 
this power in the name of improving budgeting and accountability 
and saving the taxpayers’ money. 

And I don’t think a President would want to be seen as doing 
otherwise. 

Mrs. Thurman. Let me go back to a question I asked the panel 
before you specifically about that, where in a rescission bill where 
you had a whole bunch of things that people agreed on not to be 
there, and then there are a few in there, have you talked about 
that as to how that would work for Congress and how we would 
actually get to those that — they talked about the screw worm and 
the ozone layer, those kinds oi things, but yet there may be some 
very good projects in there that are of extreme interest and concern 
to their constituency that are not — of course, some people might 
think they were important to their own districts, but how we get 
to that in a process. 

Ms. RrvLlN. I think that would be the kind of process for each 
House to work out in its own rules. No, we have not talked about 
that. 

Mrs. Thurman. I would hope you all would, because we did hear 
from the last panel that they agreed too that might be something 
we needed to look at. I would hope we do have farther discussion 
on that. 

Let me ask you also how the line-item veto authority might work 
given the fact that the President and the Congress nave already 
agreed to cap discretionary spending in the Budget Enforcement 
Act. If the spending caps were not already in place, I could see per- 
haps greater justification for the line-item veto authority. 

Isn’t the administration’s intention to use the line-item veto au- 
thority to bring about even greater cuts in discretionary spending 
than the Budget Enforcement Act would require? 

Ms. RrvLiN. I think in answer to your first question, probably if 
we didn’t have the Budget Enforcement Act, we would be much 
more worried even than we are about wasteful spending and the 
case would be even stronger. But I wouldn’t want to predict how 
the authority would be used precisely. It would be used in conjunc- 
tion with all the rules that are already on the books in the Budget 
Enforcement Act. 

But it would give the President an additional tool to signal that 
some projects or parts of an appropriations bill seem to him unnec- 
essary, not in the public interest, or wasteful. 

Mrs. Thurman. Maybe as a follow-up to what Representative 
Taylor has talked about, the concern would be is the President is 
likely to bargain for spending priorities of their own as they are to 
bargain for fiscal restraint. What is your reaction it that concern? 

Ms. RrvLlN. One could get into endless speculation, I think, on 
how different Presidents might use an additional tool. At the mo- 
ment is how can we restrain spending best, and this would simply 
help the President to do that. 

Senator Roth. Thank you, Mrs. Thurman. Next we have Rep- 
resentative Horn from California. 
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Mr. Horn. Thank you very much, Mr. Chairman. Director, it is 
a pleasure to have you here. I want to pursue the budget review 
process that might relate when this particular piece of legislation 
is passed. 

Let me ask you, do you sit in on any of the 0MB reviews of agen- 
cy budgets at the present time? 

Ms. Rtvlin. I sit in on all of them. Well, I mean, there are var- 
ious levels, but I review all agenw budgets. 

Mr. Horn. I am thinking of the basic budget examiner review 
process within 0MB. Is there an earlier level where they try and 
get the wheat and chaff separated and you come in on the key pol- 
icy items? 

Ms. Rivlin. Yes. 

Mr. Horn. From that review process, then, do you recommend 
when an appropriations bill now passes without this veto authority, 
do you recommend to the President formally whether he should 
sign or not sign and give him sort of a summary of what some peo- 
ple would call pork barrel projects or whatever that might be in 
that bill, or since he can’t do anything about it, do you just ignore 
that at the present time? 

Ms. Rtvlin. We write a memorandum to the President on each 
appropriations bill after consulting with the affected agency or 
agencies recommending that he sign it or veto it. This President 
has not vetoed one yet, so I haven’t been through that experience. 

But we also note things that he might not like to have in the bill, 
some of which might be mentioned in his signing statement, 1 am 
signing this bill, but I am unhappy about some provision of it. 

Mr. Horn. What do you foresee as the new process? Would it dif- 
fer from what the current process is when this legislation passes? 
Would it make your job much more difficult to ferret out every sen- 
tence and semicolon in this bill and what it means? 

Ms. Rivlen. I think it would certainly increase our workload, be- 
cause we would have to look more carefully even than we do for 
things that might be candidates for an item veto. 

Mr. Horn. But at this point there has been no discussion of how 
that process would work within the agency in anticipation of this 
legislation passing? 

Ms. Rivlcv. No, I don’t think it would be a very different process, 
but the focus might shift somewhat from what we already have, as 
you know, examiners who work with the agencies and know a lot 
about what is in each individual appropriations bill. 

Mr. Horn. We have heard a lot of concern by Members on both 
sides about the fear of some President some day, somewhere might 
abuse the power. Last year I put in, or in 1993 I put in H.R. 1099, 
which would do two things. 

One, it would give the Congress the authority to freeze, in a par- 
ticular situation such as this current fiscal crisis we are in, where 
we have a $5 trillion national debt and a $200 billion plus annual 
deficit. 

But more than that, it gives the President the authority to move 
money around within certain guidelines that would be established 
by Congress so that if the freeze, affected one agency too much in 
the executive’s mind, that could be adjusted by moving funds from 
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another agency, within a margin and firewall, if you will, here and 
there, set by the Congress in advance. 

When I asked 0MB for their views on it, and I might say I had 
a fairly good number of cosponsors, including the current Speaker 
and the current majority leader, and most of the rest of the leader- 
ship, and I have talked about it with the President, he seemed to 
like the idea. 

But when I asked 0MB for a response, I must say I regarded the 
response less than serious, and as a former college professor, I 
would give them about a D plus on the response. 

I would appreciate it 

Ms. RrvuN. Did I sign it? 

Mr. Horn. No, you didn’t sign it, I don’t believe. But even if you 
had, I wouldn’t tell you that you had signed it. 

Ms. RrvLJN. I am going to check. 

Mr. Horn. I would like you to go back and take a look at it, be- 
cause I am not done with that approach yet. I think it is the only 
sensible one to get this fiscal crisis nailed down. 

And I would like you to seriously look at it. I would be glad to 
work with your people as to what are the possible criticisms, what 
are their concerns, if any. But I thought it was rather interesting 
that a number of Republicans said we would like the President to 
have the tools that an executive in a university has, that an execu- 
tive in a business has, when confirmed by the board of directors, 
and that is to solve the problem. 

Right now the President of the United States cannot have that 
accountability, or that responsibility, or that authority. And I think 
while this is a step in the right direction, let’s face it, it is a pid- 
dling amount when you add up all the so-called pork barrels com- 
pared to many other excesses that occur in the budget that don’t 
appear to be a pork barrel. 

So I would certainly welcome your thoughts on that. 

Ms. RrvLlN. I will certainly check on our nonserious response and 
make sure we give you a serious one. What you are proposing is, 
as you note, a much more drastic shift of power to the President 
than a line-item veto. And I would agree with you that the line- 
item veto is a more modest change, and one which I believe and 
the President believes would be very useful. 

I do not think, however, it will solve the problems of the budget 
deficit and the size of spending generally. 

Mr. Horn. 'Thank you. 

Senator Roth. Representative Spratt from South Carolina. 

Mr. Spratt. Thank you, Mr. Chairman. Let me follow up on that 
quickly. You have watched the budget for many years at CBO and 
now 0MB. I have been a sponsor of legislation that would expand 
the President’s authority to make more rescissions and get action 
on those rescission, but I never tried to hype or oversell its poten- 
tial. 

Based on your experience in looking at budgets and seeing things 
which you regarded as wasteful or unwarranted, how much do you 
think is there wasteful and unwarranted that a President could re- 
alistically glean out of a bill, how much can we reduce the deficit 
if the President has this scalpel, this instrument in his control? 
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Ms. Rivun. I would think that it would be a relatively small pro- 
portion of discretionary spending that would be a candidate for a 
line-item veto, because I would hope that the President would use 
that tool in very clear instances of wasteful spending or spending 
that was in some sense pork barrel, that is a hard term to define, 
not in a broader sense just to use it as a way of disagreeing with 
the Congress. 

Mr. Spratt. I have some questions about the constitutionality of 
this line-item veto proposal because I think it allows the President 
acting by himself unilaterally to repeal selectively laws that we 
pass. I think the court has said you can’t do that except by Con- 
gress and the President acting together. We will have to adopt an 
act to undo what we have done by previous legislation. 

I don’t think anybody can say, even CRS or anyone authori- 
tatively and unequivocally, that this is constitutional. It is possible 
if we do enact it, there will be a constitutional test brought and 
there could be an injunction until it is clear whether or not this is 
constitutional, which could take some time. 

What would you — how would you respond to the idea of passing 
both pieces of legislation, one to have the expedited or enhanced re- 
scission authority available in case the other authority is enioined 
temporarily or ultimately found unconstitutional? And second, pos- 
sibly, to give you a longer span of time, maybe 90 days in which 
to use the other authority to send up rescission messages and be 
granted the assurance of an immediate vote? 

Ms. Rivlin. That is an interesting idea, and I hadn’t thought 
about it, but it seems definitely worth exploring. 

Mr. Spratt. Well, if we could get your response to that and your 
thoughts about it, I think it might be something worth pursuing as 
well as exploring. 

Thank you very much. 

Senator Roth. The Chair pointed out we will keep the record 
open 10 days for additional questions and answers. So if practical, 
it would be appreciated if you could answer Representative Spratt’s 
question. 

Next we would call upon Representative Moran of Virginia. 

Mr. Moran. Thank you, Mr. Chairman. Mr. Chairman, I guess 
where we stand on issues like this is a reflection of where we have 
sat in our prior lives before coming to the Congress. I was talking 
with Mike Castle, Delaware’s entire congressional delegation, out 
in the hallway, who had been Governor of Delaware. Of course, he 
enjoys those executive prerogatives. 

I didn’t feel a need for it when I was mayor, but I worked in the 
Johnson and the Nixon administrations, and then was on the Sen- 
ate appropriations staff during the Ford and Carter administra- 
tions. There is no doubt in my mind that during the Ford and 
Carter administrations, that this tool would have been used in a 
relatively constructive, responsible fashion. 

During the Johnson administration, it would have been a tool for 
mischief It would have been abused to a great extent. And during 
the Nixon administration, I think to a significant extent. While we 
look at these things in a way that we would if we were in a civics 
class, perhaps, the reality is that when you mess with the separa- 
tion of powers that was originally envisioned by our founders in 
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writing the Constitution, they recognized that it was a terribly im- 
portant aspect of tension between the three branches of Govern- 
ment. 

When a President has what are essentially legislative powers to 
pick and choose what Members should be able to get their specific 
projects and in fact to tie a vote on one issue to another, in other 
words, on something the President wants, if you don’t vote for him, 
he would have the ability to line item out your specific project, and 
there won’t be enough Members to protect you. 

Now, that worries me. I think in fact there are a number of these 
issues that if they are legislated now, we will live to regret them 
in the future. But with regard to separation of powers, we need 
also to think about the judicial branch. 

And the judicial branch will not have even those nominal safe- 
guards that are in this legislation for the legislative branch to cor- 
rect any mischief by overturning the President’s line-item veto. 

They would have to work through the legislative branch, who 
will not have the kind of vested interest, they will certainly not be 
understanding of the issue. 

How would you propose, Mrs. Rivlin, to rectify the threat to the 
judiciary’s independence that this represents, since the judiciary 
does have to conduct itself on the basis of appropriations and 
projects that ultimately have to be authorized and appropriated by 
the legislative branch? 

How would you propose that we rectify this threat to that sepa- 
ration of powers? 

Ms. RrvLiN. Well, on the specific of the judiciary, I don’t know. 
I would I guess not give as great weight as you would to the poten- 
tial for abuse by a President. I would think a President who did 
that would be very quickly called to account. 

But I suppose one could, exempt the judiciary in the law. 

Mr. Moran. Would you recommend that? 

Ms. Rivlin. Let me think about that. I am not sure I would. 

Mr. Moran. You are not sure that the appropriations for the Su- 
preme Court, for the administrative courts, for the various func- 
tions of the judiciary branch that are wholly dependent on those 
appropriations — they are not substantial appropriations, but it cer- 
tainly gives the power of the purse over the judiciary to the execu- 
tive branch. 

The judiciary could not function independently if it was depend- 
ent upon the executive branch’s prerogatives as to whether or not 
and to what extent to fund it. 

But I would like for you, since you are not certain 

Ms. Rivlin. As you know, the executive now forwards the judi- 
ciaiVs requests, and without that amendment 

Mr. Moran. I know they do, but there is no requirement that 
they do. And this line-item veto does apply to the judiciary branch. 

Ms. Rivlin. It is an interesting point. 

Mr. Moran. Thank you. There are a number of other interesting 
points, but I am at the disadvantage of having been over at an- 
other hearing, and I suspect that the best points would have al- 
ready been made, since there is any number of colleagues on both 
sides that I trust would have considered them and raised them. So 
I don’t want to be repetitive. 
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So I will pass to the next questioner, Mr. Chairman. 

Senator Roth. I thank the Representative. I would like to com- 
mend him for raising I think some very important questions with 
respect to the judiciary. We will have a representative of the judici- 
ary, I believe. Judge Merritt, testifying later. 

Mr. Moran. Thank you. Chairman Roth. 

Senator Roth. Mrs. Thurman? 

Mrs. Thurman. Representative Moran, I don’t know if you were 
here, but we also will leave the record open for 10 days so that if 
there are questions or issues not raised, we would be given that op- 
portunity to raise those and get answers to them. 

Senator Roth. Next I would call upon Representative Mascara of 
Pennsylvania. 

Mr. Mascara. Thank you, Mr. Chairman. I apolomze for not 
being here, but I did have the privilege of meeting witn the Presi- 
dent this morning, although we did not talk specifically about the 
Presidential line-item veto, H.R. 2, my statements more were, 
given the questions of the constitutionality of the bill, and given 
that you said earlier that you didn’t see anv — although you were 
not anle to quanti^ the material effect on the budget deficit as a 
result of the Presiuent having the ability to engage in a line-item 
veto, and given the safeguards in H.R. 2, the President has 20 days 
to act after an appropriation. Congress can repeal or cancel within 
20 days, and then the President has 10 days to override their veto. 

I was just wondering whether this is a lot to do about nothing 
or whether this is a serious piece of legislation given these particu- 
lar nuances in this bill. 

Ms. Rivlin. I think it is a serious piece of legislation, and an im- 
portant one, and would give, as I said earlier, the President an ad- 
ditional tool to identify wasteful spending or special interest spend- 
ing or things not in the general interest, and subject that to an ex- 
plicit vote. 

At the same time, I don’t believe that this would be a large dollar 
figure. It is likely to be a relatively small percentage of total spend- 
ing. 

But that doesn’t mean it isn’t posh. A small percentage of Fed- 
eral spending is a lot of bucks. If we can find another tool for pro- 
tecting the country and the taxpayer from wasteful spending, and 
identifying it, getting it up to scrutiny, it is a very useful thing. 

Mr. Mascara. Would you or the President have liked to have 
seen some other types of line-item vetoes with more teeth in it for 
the President? Are you satisfied with this particular bill? Is the 
President satisfied? I understand he supports the line-item veto. 

Ms. Rivlin. Yes, and we support it in its stronger version. But 
either version would be better than the relatively weak rescission 
authority that the President has now, which need not ever result 
in a vote. 

Mr. Mascara. Thank you, Ms. Rivlin. 

Senator Roth. If there are no further questions, Ms. Rivlin, I 
have a number, but because of the lateness of the hour, I will sub- 
mit mine to you in writing. And again, I want to express my appre- 
ciation for your being here today, and particularly for the fact that 
the President supports the concept. We look forward to working 
with you. 
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Ms. Rivlin. Thank you very much, Mr. Chairman. 

STATEMENT OF ROBERT D. REISCHAUER, DIRECTOR, 
CONGRESSIONAL BUDGET OFFICE 

Senator Roth. I would now call Robert Reischauer, the Director 
of the Congressional Budget Office. 

Mr. Reischauer. I appreciate the opportunity to be here before 
you today. Let me try to be very brief and just do two things with 
my summary statement. One is to make a comparison between the 
three basic approaches to providing a line-item veto, because I 
think there has been a certain degree of confusion in the terminol- 
ogy that has been used here this morning, and then second to dis- 
cuss two of the important issues that I think are raised by these 
proposals that are before you. 

First, an item veto can be provided by a constitutional amend- 
ment that gives the President the authority to veto particular por- 
tions of appropriation bills. The President’s flexibility would be lim- 
ited by the way in which the Congress structured the appropriation 
bills. 

If the bills contained many separate accounts, the President 
could focus on those that he thought were excessive and zero them 
out. On the other hand, if it contained only a few aggregate or 
lump sum amounts, he would be faced with the dilemma of approv- 
ing or vetoing the entire amount because he would not have the op- 
tion of simply reducing the amount that was in the account. 

Those items that were vetoed by the President could only be re- 
stored by a vote of two-thirds of both Houses of the Congress. 

The second approach is called expedited rescission. This is a stat- 
utory approach that would do no more than strengthen the rescis- 
sion procedures that were established by the Impoundment Act of 
1974. Under those procedures, the President can propose a rescis- 
sion or a cancellation of appropriated funds, and the Congress can 
approve the President’s proposals within a 45-day period. 

Expedited rescission simply requires that the Congress vote on 
the President’s rescission proposal, something that is not currently 
required. This would ensure that the President’s proposals were 
not ignored as sometimes has been the case in the past. 

The third approach to an item veto is called enhanced rescission, 
and much of the discussion here has been about enhanced rescis- 
sion, even though the terminology of expedited and enhanced has 
been a little fuzzy. 

Like expedited rescission, it is a statutory approach. But it rep- 
resents a much greater shift of power from the legislative to the 
executive branch. 

Under enhanced rescission. Presidential rescission proposals 
automaticalljy take effect unless the Congress passes a rescission 
disapproval bill. If the Congress passes such a bill, presumably the 
President will veto it. 

A vote of two-thirds of the Members of both Houses would be re- 
quired to override this veto. Therefore, if the President can muster 
the support of one-third of the Members plus one of either House, 
he has the power to cancel or reduce any item under enhanced re- 
scission. 
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There also is the possibility, raised in some of the questions, that 
you might need even less in the way of congressional support. All 
you would have to do is find the majority of the committee that 
would be required to report out that rescission disapproval bill in 
order to stymie the will of, let’s say, two-thirds of the Members of 
Congress. 

In effect, enhanced rescission provides the President greater po- 
tential power th^m even a constitutional item veto, because he 
would not be constrained by the way in which the Confess struc- 
tures its appropriation bills. He could reach within a fine item to 
cut a specified project or to reduce budget authority that is pro- 
vided for that fine item. 

This is an important distinction, as you know, because projects 
are often specified in report language, not in appropriation bills, 
and enhanced rescission authority would enable the President to 
veto at that level of detail, whether it were a constitutional amend- 
ment or not. 

Let me now turn to two issues raised by line-item veto proposals. 
The first of these is the likely effect of these proposals on spending 
and not in the deficit. 

Marw have argued here that some form of item veto would be a 
powerful tool of spending and the deficit. I urge you to be very 
skeptical about such claims. 

Evidence from the States, 43 of which have some form of item 
veto, suggests that the item veto has not been used primarily to 
hold down overall State spending, but rather it has been used by 
Governors to substitute their priorities for those of the legislatures. 

If a President cared more about reducing spending in the deficit 
and not in pursuing his own spending priorities, an item veto at 
the Federal level could decrease spending and it could reduce the 
deficit. But histoiy suggests that Presidents who support reduc- 
tions in one area in the budget often favor increases in other areas. 
They would then be expected to use the item veto to free up re- 
sources provided in appropriation bills and redirect them to spend- 
ing on their own priorities. 

The impact of strengthened rescission authority on spending and 
the deficit is also likmy to be limited as long as the authority is 
restricted to appropriation bills. This is because aggregate discre- 
tionary spending has been constrained by the budget authority and 
outlay caps that were established by the Budget Enforcement Act. 

These caps have kept discretionary spending roughly constant in 
nominal terms and we have seen real spending and spending as a 
percent of GDP decline. It is expected that that will be the case all 
the way through 1998, which is as long as these caps currently 
run. 

Even if the reach of the rescission authority was extended to 
mandatory programs, as is done in S. 14, its potential to reduce the 
deficit would be limited, because the growth we expect in entitle- 
ment spending results from existing provisions of law, not new leg- 
islation, which would be the only area that the rescission authority 
would affect. 

Furthermore, as nw prepared statement goes into some detail on, 
it would be quite difficult to develop workable mechanisms for re- 
scissions in the direct spending area or in the tax area. 
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A second issue worth considering is the impact that an item veto 
could have on the Congress’ workload. Under expedited rescission, 
the President would have the authority to force votes on individual 
items. Even under fast-track or expedited procedures, this could 
eat up a whole lot of floor time. 

Under enhanced rescission, this would not necessarily be the 
case, but only if the Congress was content to accept the President’s 
spending priorities rather than to defend its own. 

Congresswoman Collins raised the issue that she would wsint a 
guarantee for a vote even under enhanced rescission, and if that 
were the case, then this danger would also arise imder the en- 
hanced rescission proposal. 

Let me conclude by reiterating that the item veto is most appro- 
priately viewed as a shift in budgetary power from the legislative 
to the executive branch. Enhanced rescission would shift a great 
deal of power, more than would be implied by the traditional con- 
stitutional line-item veto. Expedited rescission would represent a 
much more modest shift of power. 

The item veto would only be a tool for fiscal restraint if the 
President placed top priority on reducing spending and the deficit. 
Perversely, imder certain circumstances such as those that would 
pertain if the Constitution required a balanced budget, an item 
veto might even act to undermine the Congress’ fiscal responsibil- 
ity. 

Knowing that the President would have to ensure that the budg- 
et achieved balance to adhere to the Constitution, the Congress 
might be tempted to enact appropriation bills in excess of the 
amounts it knows to be affordable, and then leave it to the Presi- 
dent to use the item veto to make the difficult and politically pain- 
ful cuts that would be required to adhere to the Constitution. 

On that somewhat depressing and possibly cynical note, let me 
stop, emd I will be happy to answer any questions that you might 
have. 

[The prepared statement of Mr. Reischauer follows:] 

Prepared Statement of Robert D. Reischauer, Director, Congressional 

Budget Office 

Chairman Roth, Chairman Clinger, and Members of the Committee, I am pleased 
to submit this statement, oflering the views of the Congressional Budget Office 
(CBO) concerning proposals to grant the President the authority to target individual 
items in legislation for elimination or reduction. My statement will cover two sub- 
jects; 

First, I will review the two most prominent statutory approaches to giving the 
President the item veto — enhanced and expedited rescission — discussing the 
changes that each would represent to current procedures. 

Second, I will address three of the issues that these proposals raise — their 
likely effect on spending and the deficit, the concerns raised by applying the 
item veto to tax and direct sending legislation, and the possible effect of the 
item veto on the Congressional workload. 

STATUTORY ITEM VETOES 

Many Presidents have sought to increase their authority in the budget process by 
being permitted to reduce or eliminate specific items in appropriation bills while ap- 
provmg others, a power possessed by 43 of the 50 state governors. Those Presidents 
have argued that an item veto would empower them, as representatives of the gen- 
eral interest, to reduce low-priority or locally oriented — so-called pork-barrel — 
projects that are enacted by the Congress. Many proponents of this change argue 
that the item veto would be a powerful tool in reducing the deficit. 
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If the item veto was enacted by amending the Constitution, it would give the 
President, when appropriation bills were presented to him by the Congress, the au- 
thority to veto particular portions of those bills, while approving others. For exam- 
ple, a President could approve portions of the appropriation bill covering the Depart- 
ments of Commerce, Justice, and State and related agencies, while disapproving 
other portions. Those items not approved could only be restored by a two-thirds vote 
of both Houses of Congress. 

Moreover, under the constitutional amendment approach, the President’s flexibil- 
ity would be limited by the structure of the appropriation bill as enacted by the Con- 
gress. For example, if a bill making appropriations to the State Department in- 
cluded (among others) a lump-sum appropriation of $20 billion for foreign aid, the 
item veto would give the President omy two options: he could approve the whole 
$20 billion or veto the item in its entirety. He could not reduce the amount to $15 
billion, or cut out only aid to a particular country, since the appropriation was not 
itemized in that way. 

Most recent proposals, including those that are bein^ considered by your two 
Committees, do not recommend giving the President the item veto by amending the 
Constitution. Rather, they recommend that the item veto be enacted statutorily. 
'Iliose statutes would not give the President the option of approving i»rtions of ap- 
propriation bills while disapproving others at the time that those bills were pre- 
sented to him for signature. Instead, they would expand his power to rescind funds 
after they are appropriated or to change other laws by amending the current proc- 
esses for rescinding appropriated ftinds created by the Congressional Budget and 
In^undment Control Act of 1974. 

'The Impoundment Control Act permits the President to propose a rescission (in 
effect, a cancellation of an appropriation) of any funds that tW Congress has appro- 
priated. If the President’s proposed rescissions have not been enacted into law with- 
in 45 days of continuous session, the fiinds identified in the proposed rescission 
must be released for obligation, permitting agencies to spend them. Further, if a 
President proposes rescissions and the appropriations committees fail to report a re- 
scission bill at the end of 25 calendar days, the bill can be taken directly to the floor 
if one-fifth of the Members of each chamber desire such a discharge. 

Rescission procedures need not be initiated by the President. Nothing in the law 
prevents the Con^ss from initiating rescissions, or limits the Congress to consider- 
ing only the President’s proposals. In fact, from 1974 throi^h 1992, the executive 
branch requested $69.3 biUion in rescissions. Although the (Jongress approved only 
$21.4 billion of those specific rescissions, it initiated another $65.1 billion for a total 
of $86.5 billion.^ 

'The two most prominent recent statutory versions of the item veto — the so-called 
expedited rescission approach and the enhanced rescission alternative — are vari- 
ations on these existing procedures. The approaches differ primarily in the extent 
to which they provide the President with additional authonty to pursue his budg- 
etaiy priorities. Expedited rescission requires the Congress to vote on Presidential 
rescission proposals, whereas enhanced rescission places the burden squarely on the 
Congress to disapprove Presidential rescissions in order to prevent them from be- 
commg law. 

Expedited Rescission 

Expedited procedures for considering Presidential rescission proposals were first 
considered by the 102nd Congress. In the closing days of that (Congress, the House 
of Representatives passed a bill that would have required the Congress to act on 
Presidentially proposed rescissions within a specified number of days of the propos- 
als. If either House disapproved, funds would be released for obligation. 'That 
change, in effect, would have given the President a guarantee that his proposals 
would not be ignored. As with existing rescission procedures, the Congress could 
have initiated its own set of rescissions at any time. 

During the 103rd Congress, two separate expedited rescission bills — HJI. 1578 
and H.ir 4600 — passed the House. ’The second of those bills would have expanded 
the ej^dited procedures to cover not only appropriation bills but tax legislation as 
well. 'The President could strike ‘ftaiwted tax benefits,” representing provisions in 
tax bills that provide benefits to a limited class of ta^ayers. Expanding the 
proach to include tax bills was designed to focus attention not only on spending for 
narrow interests created through appropriation bills, but also on similar provisions 
inserted in tax bills. 


^'niese figures are quoted from the statement of Milton J. Socolar, Special Assistant to the 
Comptroller General, General AccoundK Office, before the Subcommittee on Legislation and 
National Security, House Conunittee on Government Operations, March 10, 1993, p.l2. 
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In the 104th Congress, S. 14 (sponsored by Chairman Domenici and five co-spon- 
sors) would create expedited procedures for considering repeal or rescission of what 
the bill refers to as budget items, including proposed rescissions, repeals of targeted 
tax benefits (defined in this bill as a provision m tax law having the practical effect 
of benefiting particular taxpavers or a limited class of taxpayers), or repeals of 
amounts of duect spending. Althou^ both rescissions and tax benefits were the 
focus of earlier legislation (particularly HJl. 4600, as noted above), S. 14 represents 
the first attempt to expand the defimtion to include direct or mandatory spending 
(including entitlements). Under this approach, the President would be permitted to 
get fast-track consideration for proposals to repeal particular amounts of direct 
spending, if he decided that he did not s^port those amounts after having approved 
the bill creating that direct spending. The new procedures under S. 14 would not 
be a permanent change. They would cease on September 30, 1998. 

Enhanced Rescission 

Enhanced rescission represents a much greater shift of power from the legislative 
to the executive branch than does expedited rescission. Under the current process, 
a proposed rescission is null and void if not acted on by the Congress within a speci- 
fied period. Enhanced rescission, however, allows Presidential proposals to become 
law unless specifically overturned by the Congress. 

Under such procedures, if the President proposed a set of rescissions, they would 
automatics^ take effect unless the Congress passed a “rescission disapproval bill,” 
which the ihesident would then presumably veto (to protect his proposed rescis- 
sions). The Presidential veto of a rescission msapproval Dill — as for any other bill — 
could only be overridden by a vote of two-thiros of the Members of both Houses. 
In effect, therefore, enhanced rescission would give the President the authority to 
cancel any item that he wished, as long as he could convince more than one-third 
of the Members of either House to go along with him. 

Furthermore, enhanced rescission would provide the President with greater poten- 
tial power than a constitutionally ^proved item veto. As noted above, a constitu- 
tional amendment would limit the n^sident to approving or vetoing line items ac- 
cording to the manner in which the Congress structured a given appropriation bill. 
He would have no authority to reach within a line item to cut a specified project 
or to reduce budget authority within a line item (many projects are actually speci- 
fied only in the report language accompanying the bills). Enhanced rescission, how- 
ever, would empower the Ihesident to define a line item as any portion of an appro- 
priation enacted into law. In fact, because enhanced rescission would permit the 
President and one-third of either House to eliminate or reduce funding for a given 
item, it is equivalent to some of the strongest item veto powers possessed by state 
governors. Such “reduction veto” authority is possessed by chief executives in only 
11 states. 

Two of the most prominent current proposals are variations on enhanced rescis- 
sion. S. 4 (introduced by Senator Dole and nine cosponsors) is a traditional approach 
to enhanced rescission in that it applies only to appropriation bills. H.R. 2, spon- 
sored by Representative Clinger and patterned after language accompanying the 
“Contract with America,” is identical in its approach to appropriated spending, but 
it also would apply the approach of enhanced rescission to “targeted tax benefits.” 
The bill defines such tax benefits more narrowly than does S. 14. Included would 
be provisions that the President determines would affect five or fewer taxpayers. 
Each of those two approaches would provide for Presidential rescissions (or repeals 
of tax benefits) to take effect unless specifically disapproved by the Congress, and 
both would make those procedural changes permanent. 

ISSUES RAISED BY EXPEDITED AND ENHANCED RESCISSION 

Both expedited and enhanced rescission would represent a shift of power from the 
Congress to the President. As noted above, enhanced rescission would represent a 
greater power shift than expedited rescission. In fact, enhanced rescission htis the 
potential to increase the President’s power even more than a constitutional amend- 
ment. 'The power created would be even greater if it applied to tax bills in addition 
to appropriation bills. Althou^ expedited rescission is less of a shift of power (pri- 
marily because it does not require a supermajority to override a Presidential pro- 
posal), it would enable Presidents to expand their power to set the Congressional 
agenda. 

Aside from the shift in power, however, the statutory versions of the item veto 
raise other issues that warrant consideration. I will highlight three of them: the 
probable effect on federal spending and the deficit, the difficulty of expanding the 
process of canceling budget items to include tax and direct spending legislation, and 
the possible effect of the item veto on the Congressional workload. 
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The Effect of the Item Veto on Spending and the Deficit Is Unclear 

Proponents of the item veto often tout it as a tool that could oiTer substantial as- 
sistance in reducing federal spending and the bud^^t deficit. Reducing the deficit 
is the most important action that could be taken to increase long-term uving stand- 
ards, but the potential for the item veto to decrease the deficit is uncertain. 

Evidence from the states suggests that the item veto has not been used to hold 
down state spending or deficits, out rather has been used by state governors to pur- 
sue their own priorities. Researchers have reviewed the impact of state item vetoes 
throu^ case studies of individual states, survey of multiple states, and statistical 
techniques. For example, a study of the use of the item veto in Wisconsin over a 
12-year period found that governors were likely to use the authority to pursue their 
own pohcies or political goals but not to reduce spending.^ Similarly, a comprehen- 
sive survey of state legi^ative budget oflicers found that governors were luiely to 
use the item veto for partisan purposes (for example. Democratic governors vetoing 
projects enacted by Republican l^slators), but were unlikely to use the veto as an 
instrument of fiscal restraint.^ Finally, several researchers have used statistical 
models to test the effect of the item veto, and few have found support for the conten- 
tion that the veto reduces state spending.^ Although the item veto may affect state 
budgets, it is more likely to substitute the governors priorities for those of the legis- 
lature than it is to reduce spending. 

The item veto at the federal level could decrease spending and the deficit in cases 
in which the President cared more about reducing spending or the deficit than he 
did about pursuing his own spending priorities. That outcome could occur in two 
ways. The first is obvious: selected provisions that could not gain support (majority 
in the case of expedited rescission or supennmority in the case of enhanced rescis- 
sion) in both Houses would be reduced or deleted without causing anything to be 
added to the budget, thus reducing the deficit. In addition, the President could use 
the threat of an item veto to bargain with the Congress, encouraging it to adopt 
a broad package of deficit reductions in exchange for a pledge not to single out items 
that some Members support. 

If the President did not give top prioriw to spending cuts or deficit reduction, 
however, the situation could be much different. Recent experience suggests that 
even Presidents who support reductions in one area of the budget may favor in- 
creases in others. In that case, the President would be unUkely to target items for 
reduction or elimination in areas of the budget that he supported. He could also use 
the threat of an elimination or reduction to win votes for tne provisions that he sup- 
ported. That approach could lead to an increase in total spending and the deficit 
rather than a decrease. 

Some evidence at the state level also indicates that gubernatorial item vetoes may 
encourage some state legislatures to shift responsibility. Since many state legisla- 
tures know that their governors are likely to use the veto to ensure the enactment 
of a balanced budget, they have an incentive to enact appropriation bills in excess 
of what they know to be affordable, thus shifting the burden of cutting spending 
from the legislature to the governor. It is useful to consider whether that incentive 
might surface in the Congress, particularly under the budget tightening that might 
occur if the Congress was to approve, and the states were to ratuy, a balanced budg- 
et amendment. 

Under any scenario, expedited rescission would probably pave the way for replac- 
ing some Congressional budget priorities with Presidentid ones. A number of ana- 
lysts argue that that is a suftlcient reason to adopt the procedure. Under such an 
argument, the effects of expedited rescission on overall spending and the deficit 
might be considered to be less important if they were successful in eliminating Con- 
gressionally induced spending that has a narrow focus (or, in the case of tax bills, 
targeted tax benefits). For example, the President could raise the visibility of spe- 
cific proposals, including pork-barrel items, by forcing debate and votes on a selected 
number of spending items (or tax benefits). Such increased attention might result 
in those items being deleted from bills for fear of later embarrassment by a proposed 


*Jamee Gosling, “Wisconsin Item Veto Lessons, “ Public Administration Review, vol. 46 (July/ 
August 1986), pp. 292-300. 

^Glenn Abney and Thomas Lauth, "The Line-Item Veto in the States: An Instrument for Fis- 
cal Restraint or an Instrument for Partisanship?" Public Administration Review, vol. 45 (May/ 
June 1985), pp. 372-377. 

*See, for example, David C. Nice, ‘The Item Veto and Expenditure Restraint,” Journal of Poli- 
tics, vol. 50, na 2 (May 1988), pp. 487— 499‘ and Douglas Holtz-Eakin, The Line Item Veto and 
Public Sector Budgets: Evidence from the States,” Journal of Public Economics, vol. 36 (August 
1988), ^ 269-292. For a study that finds a restraining influence, see W. Mark Crain and 
James C. Miller III, “Budget PixKess and Spending Growth,” William and Maiy Law Review, 
vol. 31, no. 4 (Spring 1990), pp. 1021-1046. 
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rescission. But note that the process would only affect narrow-interest provisions 
passed by the Congress. Presidents have broad ^scretion in the spending of certain 
appropriated funds, and they have been known to allocate a portion of those hinds 
toward narrow constituencies. The item veto would not directly undercut that prac- 
tice. 

Under some approaches (such as the enhanced rescission process created bv S. 4, 
as discussed above), the item veto would apply only to the one area of the bu^et 
(namely, discretionary spending) that is, comparatively speaking, under control, ms- 
cretionary spending has been declining as a percentage of gross domestic product 
(GDP) in recent largely because of the statutory caps %at have existed since 

fiscal year 1991. Those caps freeze discretionary spending in nominal terms through 
fiscal year 1998. Mandate^ spending, however, has been increasing as a percentage 
of GDP, fueled by the rapid growth m health care costs. CBO estimates that heal^ 
care spending will continue to grow much more rapidly than GDP into the next cen- 
tury. For that reason alone, if an item veto was enacted that applied only to discre- 
tional spending and if the discretionary caps were extended, its effects might nec- 
essarily be limited. 

Applying the Item Veto to Tax and Direct Spending Legislation Raises Implementa- 
tion Problems 

Lately because of the limitations of a line-item veto that applies only to appro- 
priation dUIs, some bills (such as H.R. 2 and S. 14) apply expedited or enhanced 
rescission procedures to other parts of the budget, such as tax bills and direct 
spending. Iroponents of such measures hope to give the President the authority to 
target other areas of the budget — specifically, revenue or direct spending provi- 
sions — for reduction or elimination. 

Although the approach is appealing because of its broad coverage, it has inherent 
limitations as well. It is particularly difficult to define the type of tax benefit that 
such a provision is designed to reduce. That is, proponents of applying enhanced (as 
in H.R. 2) or expedited (as in S. 14) procedures to tax bills have m min d the elimi- 
nation of narrow-interest tax breaks, which allegedly surface in tax bills, sometimes 
veiy late in the process. But recognizing the problem may be much easier than de- 
vising a workable definition. 

Consider the two definitions of the term “targeted tax benefit” included in the 
above-mentioned bills. In the case of the expedited rescission proposal (S. 14), a tar- 
geted tax benefit is defined as a provision tWt “has the practical efiect of providing 
a benefit in the form of a different treatment to a particular taxpayer or a limited 
class of taxpayers” (excluding differences based on income, marital status, or num- 
ber of dependents). Based on that definition, however, there is apparently little dis- 
tinction between targeted tax benefits and “tax expenditures” as defined by the Con- 
gressional Budget Act of 1974. Such provisions affect millions of taxpayers. For ex- 
ample, the definition of targeted tax benefits seems broad enough to apply to many 
current itemized deductions under the personal income tax, such as the nome mort- 
gage interest deduction, and to business tax preferences, such as the research and 
experimentation credit. 

Alternatively, H.R. 2 defines a targeted tax benefit as “any provision of a revenue 
Act which the President determines would provide a federal tax benefit to 5 or fewer 
taxpayers.” Clearly this definition is much narrower than that in S. 14, although 
one could imagine ingenious ways to get around such a requirement. One obvious 
way is to ensure that such provisions apply to at least six taxpayers. That would 
be easy enough to do as to make the application of such procedures to tax bills effec- 
tively meaningless. In any case, the President would have broad authority to decide 
whether he bmieved that a particular provision met a given definition, and the Con- 
gress would have no standing to challenge his judgment. 

The fundamental problem raised by efforts to apply the item veto to direct spend- 
ing concerns the incompatibility between the creation of rights (or entitlements) to 
benefits on the one hand, and the possible elimination of funding for those benefits 
on the other. Unless the President is mven the authority to recommend changes in 
law concurrently with the “item veto” of direct spending (a power that S. 14, as 
drafted, would not give him), simply repealing or reducing an “amount” seems insuf- 
ficient. Unlike appropriation bills, direct spending bills usually do not provide we- 
cific amounts of funding. Rather, they set the terms and conditions for funding. For 
example, if the President recommended the repeal of an amount of Social Security 
spending but did not change the criteria for eumbility or benefit levels associated 
with Social Security, the result would be unwonable and ultimately not have the 
efiect of reducing spending on the program. Moreover, even if underlying law could 
be changed, the item veto would presumably apply only to legislated expansions cre- 
ating increases in direct spending. By far the greatest increases in direct spending 
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result not from such le^slated changes, but from previously existing provisions of 
law that would be unaffected by the item veto. 

The Item Veto Is Likely To Add to the Congressional Workload 

Any procedural change that requires the Congress to take an action that it can 
now avoid has the potential to increase the workload of the Congress. F^viding the 
President with the authority to force a vote on individual items (afmropriations, di- 
rect spending, or taxes) could proi^t a substantial amount of legislative activity in 
each House. Such an increase in Congressional workload could eat up many hours 
of floor time. S. 14 does take that concern into account. For example, it includes 
procedures that would limit debate and the use of motions to strike proposed items 
from a biU. Conversely, subjectiiw direct spending and taxes to expedited procedures 
greatly increases the potential for more such items that need to he considered on 
the House or Senate floor. 

Enhanced rescission proposals do not necessarily imply the same workload de- 
mands on Congressional a^ivity as expedited rescission. They do not require votes 
on Presidential proposals, since these proposals could become law without Congres- 
sional action. But if the Congress was interested in protecting its own spending pri- 
orities from a hostile President, even enhanced rescission could result in a substan- 
tial increase in floor activity, if only through attempts to override Presidential ve- 
toes of rescission disapproval bills. 


CONCLUSION 

The item veto is most appropriately viewed as a shift in power from the legislative 
to the executive branch. This shift, however, would not necessarily lean to less 
spending or lower deficits. Simply put, the item veto is a tool for fiscal restraint only 
in the hands of a President who places a top priority on reducing spending and the 
deficit. 

Despite limited potential for reducing spending and the deficit, the item veto 
might be warranted if substituting Presidential priorities for Congressional prior- 
ities resulted in less low-priority spending or fewer tax breaks. In fact, the strongest 
case for the item veto relies on a telief that Presidents can identify provisions with 
purelv local benefits and are willing to act against them without suostituting their 
own budget priorities. The extent to which Uiat belief is true depends heavily on 
the desiros of an individual President. It also depends on whether Presidents would 
use their new powers to achieve policies that are in the larger public interest, as 
opposed to their own narrow interests. 

TTie alternative, of course, would be for the Congress and the President not to 
pursue narrow-interest policies to begin with. However, if that is not going to occur 
(and narrow-interest provisions may indeed be a necessary part of the legislative 
process), the argument over the item veto should really turn on the desir^ility of 
the President’s priorities versus those of the Congress, not on the probability that 
the item veto would be a major tool for deficit reduction. 

In short, those who believe that Presidents need a great deal more leverage to 
pursue their priorities should favor enhanced rescission. Those who do not should 
favor something more Uke expedited rescission or should seek no change to existing 
procedures. 


Response to Written Questions Submitted by Hon. William V. Roth, Jr., to 

Robert D. Reischauer 

This letter responds to cpiestions that you raised subsequent to my appearance 
before your committee on January 12. These questions concern tax expenditures, the 
distinction between tax expenditures and the normal income tax structure, the rela- 
tionship between tax expenditures and pending legislation to give the I^sident a 
line item veto, and the powers of the President under S. 14. 

TAX EXPENDITURES AND THE NORMAL TAX STRUCTURE 

The Congressional Budget and Impoundment Control Act of 1974 (Public Law 93- 
344) defines tax expenditures as “revenue losses” arising from provisions in federal 
tax laws that “allow a special exclusion, exemption, or deduction from gross income” 
or that “provide a special credit, a preferential rate of tax, or a deferral of tax liabil- 
ity.” In other words, tax expenditures are revenue losses arising from provisions in 
the Internal Revenue Code that give selective relief to particular groups of tax- 
payers or special incentives for particular types of economic activity. T^e definition 
of tax expenditures in the Budget Act does not include exceptions to excise tax pro- 
visions, and neither the Congressional Budget Office (CBO) nor the Joint Committee 
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on Taxation (JCT) haa attempted to identify or to estimate the revenue losses re- 
sulting from them. 

The Normal Tax Structure 

The use of the term “tax expenditure” (generally and, more specifically, in the leg- 
islative history of the Budget Act) assumes that tne income tax has preferential ele- 
ments that contrast with a “normal structure” for collecting revenues from individ- 
uals and corporations. The Budget Act does not specify what shall be included in 
the normal mcome tax structure. As the Joint (Committee on Taxation and the 
Treasury have defined it, the normal structure includes both an individual and a 
corporate income tax and general rules defining the taxpaying unit and setting forth 
accounting periods. 

For individuals, the normal income tax structure has included whatever the rate 
schedules, personal exemption, and standard deduction (or its equivrilent) happen 
to be at any one time. A few of the many exceptions to the normal structure are 
the deductions for charitable contributions, home mortgage interest, and state and 
local income and property taxes; the exemption from federal taxation of interest 
earned on state and local government debt; the exclusion from income of health in- 
surance premiums paid by employers; and the earned income tax credit. 

For corporations, the normal income tax structure includes deductions for ordi- 
nary and necessary business expenses, but it does not include graduated rates. 
Graduated rates for individuals reflect a judgment on how much tax people at dif- 
ferent income levels should pay. Graduated rates for corporations provide relief to 
businesses with lower profits, but do not necessarily reduce rates (or lower-income 
taxpayers. Reduced corporate rates, corporate tax credits for particular types of in- 
vestment (such as research and development), and accelerated depreciation of ma- 
chine^ and ecmipment are only a few of the items that appear on the tax expendi- 
ture list published by the JCT. 

Distinguishing Tax Expenditures From the Normal Income Tax Structure 

Although judgment is involved in defining expenditures, the lists published by the 
JCT and the Treasury are nonetheless quite similar. The JCTs concept of the nor- 
mal tax structure is sliAtly narrower and therefore its list includes some items that 
do not appear on the Treasury’s list. An example is the cash accounting option, 
which the Treasury views as part of the normal tax structure and the JCT considers 
a tax expenditure. Also, the lists cover sli^tly different time periods. For the last 
five years, the President’s bu^et has also included a special listing of estate and 
gift tax provisions that the Treasury considers tax expenditures. The JCT staff 
views estate and gift tax provisions as being outside of the normal income tax struc- 
ture and therefore omits them from its list of tax expenditures. 

The appearance of an item on the JCT’s or the Treasury’s tax expenditure lists 
implies no judgment about the merits of the provision as a matter of public policy. 
Tax expenditures are simply one of the ways in which the federal government allo- 
cates resources. As with federal spending programs, the evaluation of a provision 
depends on its cost and effectiveness compared with other ways of achieving the 
same objective and the purposes being served. 

PRESIDENTIAL IMPOUNDMENT POWERS BEFORE 1974 AND TAX EXPENDITURES 

’The impoundment powers that the President exercised before the passage of the 
Budget Act applied only to appropriated funds. Those powers, which the Congress 
subsequently challenge^ did not extend to entitlements or tax expenditures. 

S. 14, “TARGETED TAX BENEFITS,” AND TAX EXPENDITURES 

S. 14 would create expedited procedures for considering repeal or rescission of 
“budget items” — which would include amounts in appropriations acts, amounts of di- 
rect spen(hng, and ‘Targeted tax benefits.” ’The bill defines “targeted tax benefits” 
as provisions in tax law having “the practical effect of providing a benefit in the 
form of a different treatment to a particular taxpayer or a limited class of taxpayers, 
whether or not such provision is limited W its terms to a particular taxpayer or 
class of taxpayers.” 'ITie term excludes differences among taxpayers based on in- 
come, marital status, or number of dependents. 

The definition of “targeted tax benefits” would seem to exclude changes in rate 
schedules— even if the Ganges benefited relatively limited numbers of taxpayers. 
(Such changes might include a reduction in the top income tax rate for individuals.) 
The definition also would seem to exclude changes in the personal exemption and 
the standard deduction that affect all taxpayers. But it would not seem to exclude 
the increases in the standard deduction for the blind and the elderly, because those 
afiect limited classes of taxpayers. TTie standard deduction, as noted above, has tra- 
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ditionallV been considered part of the normal tax code, whereas the increases in the 
standard deduction for the blind and the elderly have been included among tax ex- 
penditures. 

In brief, the language of S. 14 suggests that targeted tax benefits could include 
all measures that enact new or expand existing tax expenditures — regardless of 
their breadth. But “targeted tax benefits” and “tax expenditures” are not necessarily 
synonymous terms. The lan^age in the Budget Act explicitly defines tax expendi- 
tures as revenue losses resulting from certain provisions of federal income tax laws. 
The language of S. 14 does not limit targeted tax benefits to preferences under fed- 
eral income tax laws. It consequently raises the possibility that targeted tax benefits 
could also include preferences under the estate and mfi and excise tax laws. Thus, 
the definition of targeted tax benefits may actually broader than the definition 
of tax expenditures. This could be problematic, particularly since excise tax expendi- 
tures have no basis in law, and federal agencies have made no efforts to define, 
identify, or estimate them. 

Lx)wer taxes can result from changes in the normal tax structure — such as reduc- 
tions in rates or increases in the amount of the personal exemption or standard de- 
duction — or from the enactment of new or expanded teuc preferences. Similarly, tax 
increases can result from raising rates or lowering the amount of the personal ex- 
emption or standard deduction or from cutting ba» or eliminating tax preferences. 
S. 14 would probably not apply to reductions in tax rates or to increases in the 
amount of the personal exemption or standard deduction; however, it most likely 
would apply to tax reductions that stenuned from new or expanded tax expenditures 
or other tax benefits. S. 14 would not apply to tax increases — regardless of their 
source — because increases presumably would not confer a “tax benefit.” 

PRESIDENTIAL POWERS UNDER S. 14 

Under S. 14, the President would determine what constitutes a targeted tax bene- 
fit. In the case of the example you cite, if the Congress passed legislation that in- 
cluded a provision to lower rates on capital gains and the Wesident determined that 
the measure was a targeted tax benefit, he could veto it. Revenues losses or gains 
are not a determining element in the exercise of Presidential powers under S. 14. 
Thus, in the event that the JCT or CBO estimated that a measure would result in 
revenue gains, and the Office of Management and Budget estimated that the meas- 
ure would result in revenue losses, nothing in the language of S. 14 would preclude 
a Presidential veto. 

Senator Roth. Senator Thompson, any questions? 

Senator Thompson. No questions, Mr. Chairman. 

Senator Roth. Representative Shays? 

Mr. Shays. No questions. 

Senator Roth. Representative Horn? 

Mr. Horn. Thank you very much, Mr. Chairman. Mr. 
Reischauer, you presented an excellent statement. I find it is the 
most substantive of the ones we have considered, and that is an ex- 
cellent analysis. We all know about the $5 trillion debt. We all 
know about the $200 billion annual deficit. 

Outside of sheer political will in either this chamber, the other 
chamber, or the White House, what devices do you suggest, not 
limited to these, that might be the most effective as to how we 
come to grips with this situation? 

Mr. Reischauer. Let me preface my answer by saying, that in 
my judgment, as I leave my 6 years of working for the Confess, 
I am struck by how much nas been accomplished, not how little. 
That if we go back to where we were in the spring of 1990, the un- 
derlying structural deficit that faced this country, given the spend- 
ing ana revenue promotion in effect at that time, we have probably 
grappled with somewhere between 50 and 60 percent of the overall 
problem that existed. The 40 to 50 percent that remains is still a 
humongous problem, but I would look back and say what we have 
done in the past in fact has worked. It has been terribly painful; 
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it has probably cost one President his job and could cost another 
President his job. 

But nevertheless, the collective efforts of the Congress working 
with the executive branch in summit negotiations to thrash out 
spending cuts and tax increases that were acceptable to a majority, 
bare as that majority has been, is the way to go. 

Procedures can then be adopted to enforce and reinforce that 
which you have done. We at the Congressional Budget Office are 
terribly skeptical about the notion that procedures can force this 
body or the executive branch to do things which otherwise they 
would not be willing to do. 

Pay-go procedures and caps on discretionary spending, can en- 
force decisions that are already made. But those decisions are 
made in the normal process. 

Mr. Horn. Let me pursue that with one question, and that is 
this: As you look at the record of how we cut the annual deficit, 
the best performance is under the Gramm-Rudman Act, when they 
got it down in their final year before there were numerous other 
things going on. There was, as I remember, about a $110 billion 
deficit. 

Mr. Reischauer. I would disagree with that proposition, but I 
will let you ask the question. 

Mr. Horn. I haven’t seen any other device, any other combina- 
tion that worked as successfully as Gramm-Rudman was about to 
work. That was lifted by the 1990 Budget Agreement, the new 
President who came in, whoever — whatever party, in 1993, had a 
choice of reinstituting it. 

Do you think the President should have reinstituted it as an ad- 
ditional tool to get at the deficit? 

Mr. Reischauer. The simple answer to that is no. I among many 
academics who is rather extreme in arguing that Gramm-Rudman 
did have an important and discern an impact on congressional be- 
havior. Most academics who have studied this have argued that is 
not the case. 

As you noted, the deficit did go down to around $176 billion, but 
that was by and large the result of two things: 1, the recovery from 
the recession, and No. 2, a whole lot of gimmickry, a whole lot of 
smoke and mirrors, a whole lot of movement of money from one fis- 
cal year to another. 

We engaged in such things as moving pay dates for the military 
from one fiscal year to another. We sold assets: in other words, we 
sold the jewels of the American public to reduce the deficit. We en- 
gaged in all sorts of smoke, mirrors, and gimmickry to bring the 
deficit down without imposing pain. The pain associated with rais- 
ing taxes or cutting spending, which after all really are the only 
ways to reduce the deficit. 

And that was basically a game. And the game began to become 
unraveled. And the next President was left with that problem. 

And we were in a situation in the spring of 1990, where because 
of the games we had played throughout the years of Gramm-Rud- 
man, there was no way we could achieve the deficit cuts that would 
have been required without it causing not just a political revolution 
that would have left many of you in the lines of the unemployed. 
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but without visiting really serious hardship on many vulnerable 
populations and many institutions in America. 

Mr. Horn. One rapid question, just for a short answer, you said 
about 60 percent of the problem has been solved. How much of that 
60 percent would you credit the 1990 budget agreement to having 
solved? 

Mr. Reischauer. Up 

Mr. Horn. It is still going. I look at the discretionary funds, I 
think that agreement might well be mostly responsible. 

Mr. Reischauer. All of this 50 or 60 percent I am talking about 
was attributable to the 1990 and the 1993 packages. The 1990 
package was the larger of the two, and it probably accounts for 60 
to 65 percent of the total. 

Mr. Horn. Thank you. 

Mr. Clinger. The Chair will now recognize the gentlelady from 
Florida, Mrs. Thurman. 

Mrs. Thurman. Actually I was quoting when I asked Dr. Rivlin 
that question from something you had said about the powers of 
Governors using this in the 43 States. And then in your testimony, 
which you did not expand on, and I would like you to expand on 
it, making this, this is a rescission bill or an enhanced rescission 
bill that we are looking at. 

And you make it clear you think there could be potentially even 
more just because of the depth in which you could go into this. You 
suggest there are now only 11 States that actually have the power 
we are talking about doing. 

Do you want to talk a little bit about that? 

Mr. Reischauer. It is a lot of talk here. Everybody says 43 Gov- 
ernors have line-item vetoes. The answer is, yes, they do, they have 
some form, but State-by-State, these vary tremendously. At one ex- 
treme there are Governors who cross out words, and provide sub- 
stitute legislation, and at another extreme, they have to veto whole 
appropriated amounts, and can’t deal with anything except the dol- 
lar value as opposed to these rescission proposals that you are con- 
sidering in which the President could lower the amount that was 
appropriated as opposed to choosing between what the Congress 
approved and zero. 

And so there is a tremendous range of powers that Governors 
have ri^t now. 

Mrs. Thurman. Let me follow up, because in their ability to do 
these line-item vetoes in the States, how — does it vary in how their 
lepslature reacts to those as well? 

Mr. Reischauer. I am not an expert on that at all, but as you 
know, the Congress is a full-time job, more than a full-time job, 
that meets throughout the year, that has a very competent staff, 
and has a lot of expertise at its disposal. 

In some States, the legislatures still meet only once every other 
year. In some, they meet for a very limited time period. So I don’t 
think it is really comparable to look at States and ask yourself, 
“What would happen if we had a national enhanced rescission or 
expedited rescission or line-item veto?’’ And say, “I am going to an- 
swer that question based on the behavior of State legislatures and 
Governors,” because there is a very different distribution of power 
State by State. But just in general, I think the Congress is a much 
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more powerful body than the average State legislature in the 
scheme of national policymaking. 

Mrs. Thuiucian. Mayra as a follow-up, since Ms. Collins is not 
here, she had asked the question about getting bogged down in a 
committee and the entire Congress. How would you respond to 
that? Do you believe it should be a vote of the full Congress or that 
there should be an opportunity for us to participate? 

Mr. Reischauer. When I have left, I will answer that question. 
CBO doesn’t make recommendations. We don’t tell you how you 
should structure your procedures. We point out the pros and the 
cons and the advantages and disadvantages. 

The response of the witnesses at that point in the hearing was 
that they thought it was not likely that the Members of a particu- 
lar committee that was given the rescission disapproval bill, that 
a majority of them would not report out that bill to the floor, if it 
were in fact probable that two-thirds of the Members were going 
to support the bill and thereby override the President. 

And I think that was actually a real-life, good answer to that 
question on why maybe you shouldn’t be tremendously worried 
about that issue. And as I said in my statement, you are really 
weighing off a couple of things here. One is how much floor time 
you want to be eaten up with these types of votes and consider- 
ations. 

And, you know, if there were very little chance of generating that 
two-thirds support to override the President’s veto, do you really 
want to chew up a couple of days’ time getting 51 percent? Maybe 
you do for political reasons, but far be it from me to suggest that. 

Mrs. 'Thurman. Maybe the same political reasons the President 
might have vetoed them. 

Mr. Reischauer. Maybe. 

Mrs. "Thurman. Thank you. 

Mr. Clinger. Do any other Members have questions? Mr. Mas- 
cara from Pennsylvania? 

Mr. Mascara. Thank you, Mr. Chairman. Mr. Reischauer, given 
that this bill also includes that the President can veto any targeted 
tax benefits to five or fewer taxpayers, has the Concessional Budg- 
et Office been able to quantify wriat kind of a savings that would 
mean? 

Mr. Reischauer. No. That would be virtually impossible to do. 
But as I suggested in my prepared statement, if the law were writ- 
ten that way, it is not very hard at all for the Ways and Means 
Committee and the Senate Finance Committee to make sure that 
virtually every provision affects six taxpayers. I mean, even if it af- 
fects them to the tune of 10 cents or affects them with no change 
in tax liability. 

So I don’t think that that extension would really be significant 
at all. "The other alternative, then, is to go to the more broad defini- 
tion, which is included in the Senate bill, which targeted tax bene- 
fits, and then exclude ones associated with types of family and in- 
come levels. Then you have something that is really very, very 
broad. 

And that is why I said in my statement that trying to find a 
workable mechanism for having enhanced rescission or expedited 
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rescission apply to entitlement spending, mandatoiy spending, or 
taxes, is really a very difficult thing to think through. 

I mean, I don’t think what is in these bills actually would be very 
effective with respect to the entitlement spending or the mandatory 
spending part. It implies that the President would just sort of can- 
cel some money or say this money shouldn’t be spent. 

But the underlying legislation, remember, creates a legal entitle- 
ment which enables citizens or businesses or whoever is the bene- 
ficiary to go to court and sue the Federal Government to demand 
payment. And the fact that the President has erased the amount 
of money through this procedure in effect doesn’t reduce, I don’t 
think, the legal obligations for the Federal Government to pay. 

So one really has to get into some complex nitty-gritty definitions 
and application, I think, to make this effective beyond the appro- 
priation level 

Mr. Mascara. Thank you. 

Mr. CUNGER. If there are no further questions at this point 

Senator Roth. Mr. Chairman. 

Mr. Clinger. I am sorry. Senator Roth. 

Senator Roth. First of all, let me thank you for your distin- 
guished 6 years of service. I know that it is an extraordinarily chal- 
lenging, has to be fascinating, but also a frustrating job. 

Mr. Reischauer. No, never. 

Mr. Clinger. You can answer that one truthfully after you leave. 

Senator Roth. So I wish you well. One question. You are rather 
pessimistic about the positive effect of the proposed legislation. Let 
me 

Mr. Reischauer. On the deficit and on spending. On the shift of 
powers, I am not pessimistic at all. I think enhanced rescission 
would represent a very significant shift of power to the executive 
branch. 

Senator Roth. But let us assume that you have a chief executive 
that sincerely wants to use it to eliminate pork and to the extent 
he can to reduce unnecessary spending. Can it be a positive factor, 
as many people have testified before? 

Mr. feiscHAUER. Yes, as I said it could be if that were the Presi- 
dent’s primary focus in his presidency. But generally, in 1990 and 
in 1993, we have had multiyear deficit reduction agreements be- 
tween the Confess and the executive branch, which then set out 
a path of spending and revenues, and then the fights in the inter- 
vening years have been over how are we going to allocate that 
spending. And in that kind of situation, deficit reduction during the 
last 2 years has not been the issue on the table. It wasn’t in 1992 
either. And in those years you are going to have President Clinton, 
for example, anxious to increase resources going to, let’s say, edu- 
cation and training programs, and reduce some other area and the 
Congress might not agree with that. 

Senator Roth. I just think it is important that your testimony 
is not lost as to the fact that there are circumstances in which it 
could have a beneficial impact. 

Mr. Reischauer. Yes, and it might have a beneficial impact in 
situations in which the President was trying to put together a defi- 
cit reduction package with the Confess and much of the difficulty 
in 1990 and 1993, of course, was that priorities were different be- 
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tween the two branches. This would say that we are going to give 
the President, in a sense, a bigger say in putting that package to- 
gether. 

Senator Roth. Thank you, Mr. Chairman. 

Thank you, Mr. Director. 

Mr. Clinger. Thank you. Senator. 

Mr. Spratt had a question. 

Mr. Spratt. Dr. Reischauer, thank you for your excellent presen- 
tation. 

Let me ask you, how does the so-called enhanced rescission au- 
thority compare to the President’s impoundment authority prior to 
the Impoundment Control Act of 1974? Is it the same thing by an- 
other name? 

Mr. Reischauer. I am not the person to answer that question. 
I think there is a question of how much impoundment authority 
the President really had and whether that impoundment authority 
extended beyond holding back resources that for various reasons 
really could not be spent. 

For example, if you were building a ship in Pascagoula and the 
workers went on strike and so the ^nds were, obviously, available 
to the Defense Department but incapable of being spent be- 
cause — 

Mr. Spratt. That is management deferment rather than policy 
deferment. 

Mr. Reischauer. A policy priority issue, where the President 
would say, “I know that the Congress has expressed its will and 
has said that it would like to spend more money on blueberry re- 
search, but I disagree with that, and even though I have signed the 
bill which had that in it, I am still not going to spend that money.” 
And under enhanced rescission, then, two-thirds of the Congress 
would have to come back and say, “spend that money.” 

Mr. Spratt. The implication earlier was that this was just taking 
us back to prior to 1974. 

Mr. Reischauer. No, I think it is much broader. 

Mr. Spratt. You used the phrase “cancellation”. What the Presi- 
dent would effectively acquire under the enhanced rescission bill, 
as to whatever it is, is the authority to cancel out spending. 

Mr. Reischauer. Cancel appropriations that have been approved 
by the Congress. 

Mr. Spratt. Which is to undo a law enacted by the President and 
the Congress together? 

Mr. Reischauer. Correct. 

Mr. Spratt. I will not ask you any legal questions, then. 

OK, thank you very much. 

Mr. Clinger. The gentlelady from Florida. 

Mrs. Thurman. Dr. Reischauer, just a note personally. We want 
to thank you for your testimony today and also for your service to 
the House. 

Mr. Reischauer. Thank you. 

Mr. Clinger. And I would join in that. Dr. Reischauer, for hear- 
ing from you today and also for your very valuable contribution to 
the House over the last 6 years. We are very grateful to you, sir. 
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At this point I want to call our next witness, Governor Weld. I 
want to ask your colleague from Massachusetts, Mr. Blute, to make 
the introduction. 

Mr. Blute. Thank you very much, Mr. Chairman. It gives me 
great pleasure to present to the Senate Governmental Affairs Com- 
mittee and the House Government Reform and Oversight Commit- 
tee this morning the Governor of the Commonwealth of Massachu- 
setts, William Weld. He was elected Governor in 1990 during our 
State’s most severe fiscal crisis in its long history. The Governor 
faced a $3 billion budget deficit, which in State budget terms is a 
huge number, as you Imow. 

In 4 years, he balanced the budget without raising taxes by insti- 
tuting wide-ranging Government reforms and utilizing his line-item 
veto authority. He was recently reelected with 71 percent of the 
vote, which is no mean feat for a Republican in Massachusetts and 
it is my great honor and privilege to welcome the Governor of the 
Commonwealth, William Weld, to the committee. 

STATEMENT OF HON. WILLIAM WELD, GOVERNOR, 
COMMONWEALTH OF MASSACHUSETTS 

Governor Weld. Thank you very much. Chairman Clinger, and 
I want to thank you and Chairman Roth for giving me this oppor- 
tunity to be here with you today and particularly my good friend, 
the Congressman from my State, Peter Blute, for that introduction. 
I will be very quick. 

I just want to say that I not only favor the line-item veto, but 
I consider it a pretty essential deyice for any Goyemor or indeed 
any President who hopes to preside intelligently oyer a balanced 
budget. In my book, the balanced budget amendment is really the 
cornerstone of the Contract With America and Government has to, 
at the Federal level, start acting like taxpayers who have bank ac- 
counts and have to balance their accounts at the end of every 
month. 

I think the line-item veto is the natural compliment to the bal- 
anced budget amendment. As you all know, 43 Governors have the 
line-item veto in various forms. I have never understood why the 
President does not have it. And now that I think the whole country 
is focused on the need to control spending in the future, it is time 
for that reform to be brought in at the Federal level. 

Let me just tell you a couple of anecdotes about Massachusetts 
that may be illustrative of this point. When I came into office in 
early 1991 we were in a fiscal basket case situation. We had to 
come up with $2.6 billion in cuts my first month in office and I had 
no background in State Government, which perhaps was a plus. 
But we did close that deficit and I used a line-item veto very lib- 
erally that first year. 

My favorite example is a State welfare program called General 
Relief. There was no Federal money so it was not, did not involve 
you all, but it was a State entitlement and I line-item vetoed it 
down to zero and said unless you repeal the entitlement feature 
here, the appropriation is going to stay at zero. And that veto was 
sustained by only one vote, but it was sustained and that meant 
that the proponents of the welfare, that welfare program, had to 
give some ground, and so the entitlement nature of the program 
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was changed. It really was one of those bloated programs that you 
read about. It gave welfare to every ex-convict by virtue of his 
being an ex-convict on the theory otherwise he would go back to a 
life of crime. It gave welfare to all substance abusers on the theory 
they could not really manage their own affair. It gave welfare to 
people who were over 45 years of age even slightly overweight and 
did not have any stable work history. That is me. I would have 
qualified for that program under that category. It gave welfare to 
people who had situational anxiety, whatever that is. 

But we made it not an entitlement and reenacted it as the pro- 
gram was originally intended to be for the disabled and the frail 
and elderly and the amount we spent on that program the next 
year went from $270 million to $104 million. More than a 50 per- 
cent cut. So programmatic changes can result in very serious sav- 
ings of money. 

I have used it in other ways. And this may not all be good news, 
because Bob Reischauer is right, there is a power shift involved 
here and we should not pretend that there is not, but in the debate 
over welfare reform in my State I line-item vetoed the appropria- 
tion for AFDC down to 4 months this last year. So it will run out 
February 28th. Well, that is a means of trying to create some sense 
of urgency to get a welfare reform bill addressed early in the year, 
and I think that we are going to do it. 

You may say, you know, does it really hold down spending? The 
answer is, yes, it really does hold down spending. And one reason 
for that, and I will just say that this occurs in Massachusetts, I will 
not say it occurs in the United States Congress, but sometimes in 
Massachusetts in the State legislature, members will trade support 
for various projects and you will see things coming through that do 
not really have majority support. They have very vocal but narrow 
support. 

And if the executive vetoes those measures, there is often not 
going to be enough broad-based support in the legislative branch 
to come back and override a line-item veto of something that really, 
if truth be told, was not a terrifically great idea except from the 
point of view of just a very few districts. 

I have had Democrats in our legislature breathe a sigh of relief 
when we would take the spear, our parlance, not theirs, for the 
veto. On the other hand, if it is something that the legislative 
branch feels strongly about, you can override. I line-item vetoed 
$250 million my first year for a State employees pay raise, and the 
Democrats were not having any of that. It got overridden — neither 
were the Republicans, as a matter of fact, it got overridden about 
six-to-one in about 2 days. So your bedrock prerogatives are not 
being dealt away, but I do think the line-item veto creates down- 
ward pressure on the size of the budget as a whole and a lot of us 
out in the States think that is something we need a whole lot more 
of in Washington, DC. 

Thank you, Mr. Chairman. 

[The prepared statement of Governor Weld follows:] 
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Prepared Statement of William F. Weld, Governor, Commonwealth of 

Massachusetits 

Thank you, Messrs. Chairman. Fm delighted to have this opportunity to offer my 
thoughts on the line-item veto, which I not only favor, but consider an essential de- 
vice for any governor or president who hopes to preside over a balanced budget. 

1 consider the Balanced Budget Amendment to be, both in its practical eiiect and 
in its spirit, the cornerstone of the Contract with America. 

Government, both state and federal, ought to approach its finances the same way 
the families we serve do. Rather than deciding how much to spend first, and worry- 
ing later about finding the money, we have to reorient government toward consider- 
ing the available resources before spending. 

In other words, it’s time the federal government counted the cash in its wallet 
before whipping out the credit cards. 

And a natural complement to the Balanced Budget Amendment is a line-item 
veto. I and 42 other governors have the power to strike the wasteful, the redundant, 
and the ludicrous from our budgets. It is crazy that the president has no such weap- 
on. He needs to be similarly empowered if the federal government is to control 
spending and taxes in the future. 

The strongest case for the line-item veto, I believe, is anecdotal. When I came into 
office in January of 1991, Massachusetts’ state government had an $850 million def- 
icit we had to cut in our first month, and a $1.8 billion structural deficit we had 
to resolve by June of 1991. We did close the deficit, without raising taxes by borrow- 
ing, thanks in large part to my having a line-item veto. 

One example of where I used the line-item veto in those early days was with a 
program that was known as General Relief. This was a welfare program that gave 
cash benefits, sometimes to people truly in need, but too often for murky and even 
bizarre reasons. 

About 64 percent of the General Relief caseload was classified as mentally or 
physically disabled, which included a category known as “situational anxiety.” I am 
still at a loss to describe exactly what situational anxiety is, and our Public Welfare 
Commissioner said, when he was asked about “situational anxiety,” that he didn’t 
have “the faintest idea” what it was. And he was the one who was supposed to ad- 
minister the program. 

For some, I suppose testifying before a congressional committee is a situation that 
might occasion some anxieW. And there were other miestionable conditions that 
qualified a person for the General Relief program, such as being an ex-convict or 
a drug addict or over 45 years-old, overweight, and without a stable work history. 
I might have even qualified. 

The point is, this program was absurdly overbroad. So we forced the legislature 
to make it ajmly only to those truly in need. And us did this by vetoing all but six 
weeks of the General Relief appropriation 

What we got was a drastically scaled-back program — now called Emergency Aid 
to the Elderly, Disabled, and Children. The cost of the new, more tightly-regulated 
program was $98 million, as opposed to $190 million for the old General Relief. The 
caseload dropped by about 18,000, some of whom were simply judged able-bodied 
and able-minded, and thus able to work. Seven-thousand of the 18,000 di^’t even 
bother to reapply, and thus fell off the rolls automatically. And despite predictions 
that our veto of General Relief would result in a burgeoning of the homeless popu- 
lation, nothing of the sort happened. 

This was not only a budgetary change, but also a psychological change for Massa- 
chusetts, which was leading the country in bloated entitlement programs. 

We have also used the line-item to get action on welfare reform Last year, we 
vetoed one-third of the AFDC appropriation in order to light a fire under the lemsla- 
ture’s feet. Funding runs out at the end of February, and our hope is that will add 
a sense of urgency to the debate over welfare reform, just as it did with General 
Relief. 

While there is clearly a new spirit in this Congress, and excessive spending has 
gone decidedly out-of-fashion, I remain convinced that the President needs the line- 
item veto. The president needs the line-item veto not just to force the debate on 
major issues, but also to act as the guardian against the budget becoming burdened 
with parochial appropriations. Often these items appear trivial in isolation, but as 
someone who goes through a budget line-by-line every June, I can tell you that in 
the aggregate they do begin to add up. Since it is presidents and governors who are 
charged with protecting the general interest, it is they who can, with a clear eye 
and without alienating their broad constituency, extract the chaff from budgets. 

Thank you. 



79 


Mr. CUNGER. Thank you, Grovemor. I would now recognize the 
gentleman from Massachusetts, Mr. Blute. 

Mr. Blute. Thank you, Mr. Chairman, and I think the points 
that you made are well taken and I recall that veto of the pay raise 
for State employees and even though you were overridden, it 
served the purpose of raising that issue in the minds of the public. 
And I believe that many a legislator felt some heat, at least a little 
bit, back in their districts for that action and for overriding your 
veto. 

Let me ask you. Governor, critics claim the line-item veto will be 
used by the President to strong arm legislators on one issue, to get 
support on another issue. In other words, threaten a project in 
their district in order to get support for another bill they may not 
want to vote for. As a former member of the State lemslature, 
never saw that done by either you or your predecessor and I would 
wonder if you would comment on the likelihood that a Governor or 
President would use it to pressure a legislator to vote for some- 
thing entirely different. 

Governor WELD. That would be like getting involved in a land 
war in Asia voluntarily to get in the middle of the minutia of legis- 
lative priority setting like that. I cannot imagine that would be 
very aavisable from me point of view of a wise executive, Mr. Con- 
gressman. 

Mr. Blute. Thank you. Governor. 

Mr. Clinger. Thank you. I would now recognize the gentlelady 
from Florida, Mrs. Thurman. 

Mrs. Thurman. Governor, welcome. We just have a couple of 
questions, and I feel bad because you were not here for some of the 
testimony before you, just to give you a little bit of the background, 
but you will probably pick it up veiy quickly, I am sure. 

We know tnat 43 of your fellow Governors now have an item veto 
authority. The fact so many have this authority has often been 
cited as one of the reasons the President should have this kind of 
authority, as well. Of the 43 States in which the Governor has item 
veto authority, only 10 States, and I believe Florida is one of them, 
CTve the Governor authority to reduce as well as to wholly rescind 
me amount of budget authority passed by the legislature, just as 
this legislation we are considering today gives the President that 
authority. 

Do you know how to explain why so few States give their execu- 
tives the authority this bill pves the President? 

Governor Weld. Madam Congresswoman, I know there is a wide 
variety among the States. I think in North Carolina the Governor 
may even lack the power to veto legislation and in other States, 
such as Wisconsin and Michigan, and Massachusetts is right up 
there, the Governor has item reduction veto authority, and Wiscon- 
sin and, I think, Michigan they can knock words out of a statute 
that I cannot do. But I can reduce in part. 

I don’t know why the 30-odd States do not give the Governor the 
power to reduce in part because I find that very useful. Sometimes, 
if you reduce in part, you are not going to see the override that you 
would see if you reduced entirely. It is like a judge in an eminent 
domain proceeding setting the award at a level where he knows the 
landholder will not appeal. 
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So I think giving the item reduction veto increases the downward 
pressure on the size of the overall budget, which is something we 
are all going to have to be wrestling with. So I favor the item re- 
duction veto I believe as reflected in 

H.R. 2. 

Mrs. Thurman. Thank you. 

Mr. Clinger. Thank the gentlelady. At this time I would like to 
recognize the Senator from Tennessee and welcome him for any 
questions he may have. 

Senator Thompson. Welcome, Governor. We’re pleased to have 
you here. 

Governor Weld. Senator. 

Senator Thompson. You demonstrate what the will to use the 
line-item veto can do. It is one thing to have the authority but it 
is another thing to use it. You demonstrated what can be done 
when you have the will to use it. I have just a couple of questions. 

Some of us are somewhat concerned about the separation of pow- 
ers questions with regard to the Presidential line-item veto. Do you 
have, in your State, the authority to veto judicial appropriations 
bills or specific items pertaining to the judiciary? 

Governor Weld. Yes, we can line item the judicial appropriation. 
Nothing to do with the judges’ salary, though, that is protected by 
the Constitution. 

Senator Thompson. Conceptually, do you see any problem with 
that in terms of a potential abuse or separation of powers question? 

Governor Weld. Well, my supreme traditional court in my State 
sees a problem with that in that they have held there is inherent 
power in the judiciary to command the expenditure of sufficient 
moneys to allow them to discharge their function. So that is the 
State law of Massachusetts. They do not generally go after the line 
item for the judiciary, but if they have a real problem, say court 
security, they have held that the inherent power of the judicial 
branch g^ves them that authority. 

Senator Thompson. Where does the legislative branch fit into all 
of that? 

Governor WELD. They do the annual appropriation for the judici- 
ary and in my State I favor a lump sum transfer to the judiciary 
and let them manage their business, but in my State it tends to 
be rather micromanaged by the legislature, so many dollars for so 
many court officers in such-and-such a court where a leading legis- 
lator has to represent the jurisdiction. 

Senator THOMPSON. Thank you very much. 

Governor Weld. Thank you. Senator. 

Mr. Clinger. Thank you. I now recognize the gentleman from 
South Carolina, Mr. Spratt. 

Mr. Spratt. Governor Weld, thank you very much for your testi- 
mony. You said that no one would want to get involved in a land 
war in Asia. We did have one President who got us involved in a 
land war in Asia and we had a Speaker here once who was from 
the State of Texas, Jim Wright, and he used to tell his fellow 
Democrats, particularly young ones, you had to search L 3 nidon 
Johnson to understand how the line-item veto could be abused if 
the President had that power. So the potential is there. 
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Robert Bork has said anybody who purports to find in the Con- 
stitution power in the President that no President has noticed for 
200 years at least has the burden of explaining how it has to be 
there. And what I have been CTappling with this morning is, how 
can a President, how can the Congress enact a law, you used to be 
in the Justice Department, which gives the President the authority 
to undo part of that law not by a repeal letter, not by enacting a 
rescission or repeal of the law or selected repeal of it, simply gives 
the President not to carry out the law of Congress as enacted? How 
do you get around that constitutionally? 

(rtvemor Weld. Conceptually, I suppose I would consider it a 
veto in part and, thus, a lesser included part of the veto power of 
the President. 

I may say, I had heard your question to Dr. Reischauer about are 
we going back to earlier than 1974, when the Impoundment Con- 
trol and Budget Act of 1974 went through. I think, in all candor, 
it goes further than that. 

I was quite familiar with the exercise of the impoundment power 
under President Nixon because I was on the House Judiciary staff 
on the impeachment inquiry. In fact, was in charge of that issue. 
And the impoundment practices of that administration, if memory 
serves, got 10 or 11 votes for impeachment of the President of the 
United States. So it was taken very seriously by the Congress. But 
the reason it was taken so seriously is because Congress felt it was 
not congressionally authorized. 

If H.R. 2 is passed, and that is going to be congressional author- 
ization, then I do not think you will see the same questions raised 
about the executive trampling across the natural dividing line be- 
tween the two branches and usurping the powers of Congress. 
Many (lovemors have a power similar to that which President 
Nixon was purporting to exercise in the cases under, for example, 
the Clean Water Act, when moneys were not spent. And, frankly, 
the administration was not quite as wild about that act as some 
Members of Congress who had passed it. 

I have what is called the power of allotment, which is a kind of 
impoundment power, and I have to certify that this nonspending 
of funds is necessary to balance the budget, not just, as in H.R. 2, 
I think it says it will help to balance the budget. I have to say that 
if I spend these funds I am going to run over, I will run over and 
not have a balanced budget. Now, of course that means something 
at the State level because we all have a constitutional requirement 
of a balanced budget. 

So that is the executive discharging his or her constitutional duty 
to have a balanced budget. And if the balanced budget amendment 
goes through at the Federal level, that is also going to mean some- 
thing at the Federal level. 

Mr. Spratt. This really purports to grant the President, to dele- 
gate to the President certain authority not to spend money accord- 
ing to certain standards. One of them is that it would reduce the 
deficit or help to balance the budget but that is a tautology, isn’t 
it? Any lesser spending will lead in that direction. 

Governor Weld. As I say, the standard is a little different in my 
State, it is that this is necessary to balance the budget. It did not 
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look like a very high hurdle, the recitals in H.R. 2. But I am such 
a supporter of the line-item veto that does not detain or trouble me. 

Mr. Spratt. I imderstand that, but the question is whether or 
not it will pass constitutional muster. 

Thank you very much. 

Mr. Clinger. Thank you. I would now recognize the gentleman 
from Connecticut, Mr. Shays. 

Mr. Shays. Thank you. 

Governor Weld, it is really terrific to have you here. I use you 
as an example of what a President can do if they use the full pow- 
ers that they have. You veto budgets that are not balanced and you 
get the legislative branch to cut spending, and, to me, you are an 
example for all Governors and anyone who assumes the office of 
the Presidency. We would not, in my judgment, need a balanced 
budget amendment if we had a President of either party who had 
used the powers to veto. 

Having said that, I would love to have you address the issue. I 
am constantly hearing the concept of separation of powers, and I 
would love to hear you just briefly talk about what I consider is the 
other principle of checks and balances. We are going to have a 
judge who is going to and others who have addressed this concern 
of the judiciary. TTie judiciary cannot be a law unto itself It is not 
a separate power without some checks and a balance. Why is it 
wrong to have the legislature have to appropriate money, a Gov- 
ernor having to sign a bill that authorizes spending in the judici- 
ary? Why is it wrong for an executive branch or the legislature to 
deny funds to the judiciary branch like we would deny to any other 
branch? What is wrong with that check? 

Governor WELD. Nothing is wrong with it up to a point, Mr. Con- 
gressman. All these checks and balances are matters of degree. If 
I purported to go after the salaries of my State supreme court be- 
cause they had ruled against me in an impoundment case, say, 
that would be unconstitutional. 

If the legislative and executive branches together gave the judici- 
ary such an appropriation that they could not employ court officers 
and they were exposed to violence from criminal defendants ap- 
pearing before them, I think you would have a pretty substantial 
constitutional question about that. But if the annual appropriation 
is $406 million instead of $422 million, I have not heard anyone 
suggest that the State supreme court would declare that an uncon- 
stitutional impairment of their prerogatives. 

These are, it is a little bit messy, because the power to see the 
law all the way through to enactment and have the money appro- 
priated and spent and the participation of the President in that 
process means that it is a little bit mixed up. But it is a little 
mixed up already when the President has the power to veto and 
force Congress to go back and have to override by a two-thirds 
margin. 

So I think it would not mess it up any more constitutionally than 
the constitution already anticipates. And I think you are quite 
right and you make a profound point when you imply, as I think 
you are, that the reason the Constitution permits that is the notion 
of checks and balances. 
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Mr. Shays. To make sure that not one branch became too domi- 
nant. 

I want to address another issue as it relates to the legislature. 
I have heard members in the statehouse threaten Governors that 
if they did not agree to something they wanted in the budget they, 
as members in the legislative branch, would simply not allow a 
Governor to have something he wanted. 

And I am having a difficult time understanding — we make this 
assumption that somehow with a line item budget that this will be 
some new issue that will come to the forefront. Have you ever had 
a member in the legislative branch say. Governor, if you do not 
agree with what I want, that he would not agree to what you want- 
ed? 

Governor WELD. Not quite in those terms, but that sort of thing 
does go on. 

Mr. Shays. Surely you jest. 

Governor Weld. In the Reagan administration we used to send 
veto signals as a way of t^ng to slow down trains in Congress. 
And in a way as a negotiating tool. You know, this is a veto signal 
unless this number is changed. That sort of thing goes on all the 
time. 

Mr. Shays. Well, I really thank you for your willingness to take 
the time to speak on this issue. 

Mr. Clinger. Thank the gentleman. The gentlelady from the 
District of Columbia, Ms. Norton. 

Ms. Norton. Thank you, Mr. Chairman. 

I appreciate your testimony. Governor Weld, because my greatest 
interest here is in the specific practical effect of the line-item veto 
on the legislative culture and on the dynamic between the execu- 
tive and the legislative branch, and I would be very much assisted 
by knowing, for example, whether the use of the line-item veto was 
frequent or rare; whether it tended to have a deterrent effect or to 
require its actual use; and whether it tended to stimulate partisan- 
ship or not within the legislature, in your experience. 

Governor Weld. I think I have probably used the line-item veto 
about 1,200 times, that is rough, in the last 4 years, and I have 
a 3-1 Democratic legislature. So if people want to — I have had that 
for the last couple of years — if people want to, they can override. 
They tend to override on big ticket items that they really care 
about as a body, the $250 million pay increase for the State em- 
ployees. 

A lot of the line-item vetoes are just striking out individual out- 
side sections to the annual budget or appropriation bill that are 
there at the behest of an individual member. And they are there, 
frankly, so that the Speaker or the Senate President can get an in- 
dividual member off their back. As I mentioned earlier, those items 
do not often have majority support even in the legislature. They 
are in there as an ingredient of the sausage that went in to help 
the sausage get made, but most of those line-item vetoes have 
stuck. 

I get overridden more than most Governors, but I still think it 
would be well under 100 out of those 1,200 that have been over- 
ridden. 
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Ms. Norton. Was it there before you got there? Was the line- 
item veto there before? 

Governor Weld. Oh, sure, this power of allotment and the line- 
item veto have been there for a long time. 

In terms of your question about the culture of the legislature, it 
spurs me to another criticism I have heard and that is that the 
line-item veto is used to affect priorities instead of to reduce spend- 
ing. It really does both, to be honest. 

In the human services area, if people sent me a billion dollar of 
spending for prevention accounts, which I believe in, and a billion 
dollars of spending for what I call maintenance accounts, you 
know, here is $10,000 per person, which I am less fervent believer 
in, and I had to find $200 million, I am going to take it out of the 
maintenance account and I am not going to take it out of the pre- 
vention account. 

Ms. Norton. Does it make any difference whether the legislature 
and the executive are held by different parties, in your experience, 
on the use of the line-item veto? 

Governor Weld. It has not in my 4 years because I work very 
closely with the Democrats in the legislature. So it would not have 
made a difference the last 4 years. 

Ms. Norton. Thank you, very much, Mr. Chairman. 

Mr. Clinger. Thank the gentlelady and I would now recognize 
the gentleman from California, Mr. Horn. 

Mr. Horn. Thank you, Mr. Chairman. 

I am tremendously impressed tw what you have accomplished in 
Massachusetts, and it is evident from your testimony you have ap- 
proached that job with great verve and persistence and energy. 
One of the problems we face at the Federal level, and Dr. 
Reischauer began to get into it, is that no matter what Congress 
does in some areas, whether they try to level a freeze, whether 
they have a Gramm-Rudman, whatever, until they get down into 
the ^ts and processes of those entitlement programs, the courts, 
the Article 3 judiciary, will overrule anything we try to do in cut- 
ting expenditures, and they will say to the citizen, 1, 2, or 10 mil- 
lion, you have a right to go and collect your check. So that means 
we have to do a lot of work down there in each authorization com- 
mittee. 

I am curious, when you cut some entitlement funding, it sounds 
like in Massachusetts, were you taken to court and what did the 
State courts of Massachusetts rule? 

Governor Weld. We were not taken to court because of the lever- 
age I had from having my veto sustained, in a rare development. 
I was able to say the appropriations can be zero unless you repeal 
the statute so it is no longer an entitlement. So it was recast as 
a capitated program so that opponents had no leg to stand on in 
going to court because there was no longer any entitlement. 

The import of what you say, I would think, is that it is not 
enough to pass a line-item veto. You need the balanced budget 
amendment to put the pressure on you folks so you cannot just 
print money at the end of the year, and you need to work on the 
entitlement programs to maybe get more of them into the block 
grant type area, or else you may lose in the article 3 courts what 
you are gaining by passing the line-item veto. 
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Mr. Horn. I remember when I first discovered that series of 
court cases. I went over to say hello to Senator Byrd and said, “By 
the way, Senator, the Senate Appropriations Committee no longer 
has any power.” That shook him up a little. And I said here is tiie 
cases. It is unbelievable. So we are going to have to face up to that. 

Governor Weld. Well, but that is a cudgel that Congress surren- 
dered to the courts in the first place by making those programs en- 
titlements. 

Mr. Horn. Yes. Governor, thank you for being here. As 1996 ap- 
proaches, you will always be welcome in Long Beach, CA, 

Mr. Clinger. Governor Weld, we want to thank you very, very 
much for being here, for your very candid and very helpful testi- 
mony as to how the line-item veto works at the State level. And 
for guiding us in how we are going to impose it at the Federal 
level. 

Thank you very much. 

Governor Weld. Thank you very much, Mr. Chairman. 

Mr. Clinger. At this point, I would like to ask our next panel, 
actually, our next witness, to come to the table. This is the Honor- 
able Gilbert S. Merritt, the Chairman of the Executive Committee, 
the Judicial Conference of the United States, and the Chief Judge 
of the 6th Circuit of the U.S. Court of Appeals. 

Judge Merritt, welcome to the committee and we look forward to 
your testimony. 

STATEMENT OF GILBERT S. MERRITT, CHAIRMAN, EXECUTIVE 

COMMITTEE OF THE JUDICIAL CONFERENCE OF THE UNIT- 
ED STATES, AND THE CHIEF JUDGE OF THE 6TH CIRCUIT OF 

THE U.S. COURT OF APPEALS 

Judge Merritt. Thank you, Mr. Chairman. I am a Federal judge 
and I come as the representative of the Executive Committee of the 
Judicial Conference of the United States, which, as you know, is 
the Board of Directors for the Federal Judiciary. I have a short oral 
statement I would like to ask that the written statement be made 
a part of the record. 

Mr. Clinger. Without objection, so ordered. 

Judge Merritt. A number of Members have asked questions 
about the judiciary and that is what I want to address. Several wit- 
nesses have responded in part. 

Alice Rivlin says maybe we should make an exception of the judi- 
ciary, and that is the basic thrust of my testimony. The judiciary 
as a separate and independent third branch of Government is the 
weakest branch. The Founding Fathers in the Federalist Papers, 
Madison and Hamilton, referred to the judiciary as the least dan- 
gerous branch, and we in the judiciary have some serious concerns 
about giving the President the line-item veto over the various ac- 
counts of the judicial budget. 

The Constitution and our institutional traditions have set up a 
balance of power among the branches and when Congress, which 
is the first and the most powerful branch in the minds of the 
Founding Fathers and, in fact, wants to give up some of its power 
to the President, that may very well be a good thing to do, that 
may be fine. But it is quite a different matter, quite a distinct mat- 
ter to cede some of the protections of the weakest branch in the 
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same process, and there are several reasons why we think that 
Congress should give very serious concern and consideration if this 
is going to include the judiciary, and we would hope that you would 
except us from this. 

First and foremost, the Congress, which fimds our budget and, 
and I can tell you from personal experience very closely supervises 
the appropriations process, does not litigate cases before the courts. 
No conflicts of interest in litigation arise for judges with Congress. 
The President and his Department of Justice, however, litigate ap- 
proximately half of the cases which are before us. The executive 
branch is very often upset with our rulings. 

Many Presidents have gotten very upset with us from the begin- 
ning. Jefferson sought to impeach Federalist justices on the Su- 
preme Court, as you know. Justice Chase, and that failed. But if 
that had been accomplished. Chief Justice Marshall was next, his- 
tory tells us. President Jackson, after a famous set of controversial 
cases in the lower courts and before the Supreme Court, said the 
judges have made their decision, now let the blankety-blank, exple- 
tive deleted, enforce their judgment. President Roosevelt attempted 
to pack the Supreme Court, so irate did he become because of the 
rulings over the Federal courts. President Nixon was a litigant in 
his personal capacity before the lower courts and before the Su- 
preme Court of the United States. And the incumbent President, 
in his personal capacity, is now before the Federal courts. 

This puts the Federal courts in a very difficult position. If the 
President cuts our appropriations, we are, unlike Confess, we are 
basically defenseless. We have no power to override his veto and 
we are prohibited from engaging in politics. We have none of the 
power that protects the Congress in this situation. Presidents, at- 
torneys general and members of the Department of Justice have a 
great deal of power. 

To permit them to control the judicial budget would endanger the 
integrity and the fairness of the judiciary. And litigants against the 
Department of Justice would leptimatefy doubt the capacity of the 
courts to dispense evenhanded justice if we have to look over our 
shoulder to a line-item veto by the President. This may further 
erode public trust in the courts, and this is our concern. 

Second, and finally, there is no evidence that I know of that the 
judiciary is a part of the pork barrel process. Our budget is two- 
tenths of 1 percent of the Federal budget. It consists in large meas- 
ure of the salaries of judges and employees and our staff plus rent 
paid to the General Services Administration. There is nothing in 
our budget to build office buildings or courthouses. Congress appro- 
priates money for this purpose to the General Services Administra- 
tion and the General Services Administration builds the court- 
houses. Congress can eliminate the judiciary from the line-item 
veto and the President will still have the power to veto court- 
houses. 

So it is difficult to see exactly what the purpose will be, what will 
be gained, what interest will really be served by including the judi- 
ciary in the Presidential line-item veto, and we see it as a serious 
threat to the evenhanded administration of justice. 

I might say that the line-item veto, because of the different con- 
text for the Federal judiciary, is not the same as for the State judi- 
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ciary. Most State judiciary’s claim and assert the power, the inher- 
ent judicial power, to require constitutionally funding. The Federal 
judiciary, at least to date, for 200 years, has never claimed that 
power. It has never had to — this question has never come before 
us. We have always looked to the Congress of the United States to 
appropriate the moneys necessary to run the courts of America 
and, to date. Congress has appropriated those funds to us. But I 
do not know of any appropriations to the Federal judiciary that 
could in any way be considered a part of the pork barrel process. 

We are a separate, independent branch and that has not been a 
problem, so I think that this problem that you are addressing today 
is not one which requires you to bring within it a separate, inde- 
pendent branch of Government, which is essentially defenseless, in 
the face of the line-item veto by the President. 

And, Mr. Chairman, thank you so much. It is a privilege for me 
to appear before you represent the judiciary, and I would ne happy 
to know what your comments and questions may be. 

[The prepared statement of Judge Merritt follows:] 

Prepared Statement of Gilbert S. Merritt, Chairman of the Executive Com- 
mittee OF THE Judicial Conference of the United States and Chief Judge 

OF THE 6th Circuit U.S. Court of Appeals 

Chairman Roth, Chairman Clinger, and Members of the Committees; 

Thank you for the opportunity to appear at this joint hearing to present the Judi- 
ciary’s views on the line-item veto legislation. I am Gilbert S. Merritt, Chairman of 
the Executive Committee of the Judicial Conference of the United States and Chief 
Judge of the Sixth Circuit Court of Appeals. The Judicial Conference is the Judi- 
ciaiVs Board of Directors. 

Tne Judiciary, as a third and co-equal branch of government, has serious concerns 
about policy implications of applying a Presidential line-item veto to appropriations 
acts for the Jumciary. We believe that the Judiciary should be excluded from this 
legislation. As currently drafted, the line-item veto legislation applies to appropria- 
tions acts containing discretionary funding. Therefore, the vast majority of the Judi- 
ciary’s appropriations would be subject to a line-item veto by the President. Among 
our activities only the salaries of Article III and bankruptcy judges and retirement- 
related programs are currently classified as mandatory and would therefore not be 
covered by the bills. 

It should be noted that the Judiciary’s budget does not include funding for court- 
house construction. Thus, our request for an exclusion from the line-item veto does 
not apply to the construction appropriation. The budget request and subsequent ap- 
j^priation for building construction is within the province of the Executive Branch, 
llie General Services Administration, Office of Management and Budget, and Con- 
gress control courthouse construction funding. It is not part of the Juarciarys budg- 
et and the Judiciary has no role in the funding for this activity. 

It requires little imagination to see how a threat to judicial independence could 
come from undue financial pressures by the Executive Branch. Thus, the financial 
affairs of the Judiciary in the last 66 years have been carefully insulated from politi- 
cal influence by the President and his staff. The Constitution itself protects the sala- 
ries and tenure of Article III ju^es. Similarly, the Budget and Accounting Act pro- 
vides that requests for appropriations for the judicial branch shall be submitted to 
the President and transmitted by him to Congress “without change” (31 U.S.C. 
§ 1105(b)). It seems inconsistent to prohibit the Executive Branch from changing the 
Judiciary’s budget prior to submission, but then to give the President unilateral au- 
thority to revise an enacted budget. 

Prior to the creation of the Administrative Office in 1939, budget submissions and 
all other administrative support services for the lower Federal courts were provided 
by the Department of Justice. The inevitable conflicts arising out of this relationship 
reached a crisis level during the Depression. In carrying out Presidential policy, 
units of the Executive Branch continually rejected the Ju^ciary’s requests for fund- 
ing. The Bureau of the Budget refused to pass on requests for new judgeships, for 
example, and the Department of Justice cut judges’ travel funds, eliminated bailiffs, 
criers and messengers, and reduced the salaries of secretaries to retired judges by 
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one-half. Federal judges from across the country expressed their discontent, but 
were powerless to prevent the assault on their productivity and professional stature. 

The Judiciary needs to be protected from this dangei^ it must be free to develop 
funding requests and implement the budget in light of its own unique needs and 
missions, without regard to the oft-times conflicting priorities and lovalties of the 
Executive Branch. In creating the Administrative Office in 1939, and in explicitly 
directing that the budgets of &e lower courts be submitted to the Congress without 
change. Congress acted to protect the indemndence of the Third Branch. 

These protections need to endure. While Congress and the President attempt to 
reallocate between themselves the power to enact and approve what are often com- 
plex and controversial appropriations bills, the Judiciaiy should not be a part of 
that process. The Congress can protect itself but the Judicia^ would be at the 
mercy of the Executive Branch. TTie current system of providing funding for the 
courts is fragile enough as it is — witness the funding shortages in 1986 and 1993 
that led to deferral oi both civil jury trials and payments to cr imin al defense coun- 
sel. Further, even with these protections in place, and in violation of the Budget and 
Accounting Act, there were three recent instances, once in 1989, again in 1993, and 
a third time in 1994, where the Executive Branch in effect unilaterally reduced the 
Judiciary’s budget request by a total of over $1 billion. This occurred twice before 
the bu^et was transmitted to Congress, and once when the budget was pending 
before Congress. 

The last thing needed is a new mechanism to give the Executive Branch control 
over the Judiciary’s budget, particularly in light of the fact that the United States, 
almost always throu^ the Executive Branch, has more lawsuits in the Federal 
courts than any other litigant. 

The Judiciaiys budget requests are sulnected to full review by the congressional 
appropriations committees in keeping with the fiscal power coiderred on Congress 
by the Constitution. The Judiciary must justify each dollar it receives. This is appro- 
priate and the Judiciary cheerfully respects this role of Congress. We do not get a 
free ride, we never get all that we ask for or need. But the balance would be tilted 
dangerously toward Executive dominance and control over the Judiciary if the Presi- 
dent had line-item veto authority over the Judicial Branch. Of course, the President 
should retain his general veto power over judicial and other appropriations. 

I appreciate the opportunity to testify and am available to answer any questions 
you may have. 

Mr. Clinger. Thank you very much, Judge, for your testimony, 
and I would now recognize the cochairman. Senator Roth, from 
Delaware. 

Senator Roth. Your Honor, I have just one question. As I under- 
stand what you are requesting, it is basically consistent with the 
current practice; that in funding the judiciary, the practice now is 
for the judiciary to make its recommendations to the executive 
branch, which, in turn, transmits them without change to the Con- 
gress. TTiis practice has been adopted as a means of helping to en- 
sure the independence of the judiciary. 

So that in asking for an exception to the line-item veto, you are 
really asking that that practice, that policy, be continued. It is not 
asking really for any change or new policy, but merely the imple- 
mentation of the policy that has already been established; is that 
correct? 

Judge Merritt. Senator Roth, that is correct. It would be very 
inconsistent with the present statute, which provides that the exec- 
utive branch shall transmit to Congress the budget for the courts 
as presented to the President, and to do so without reducing it. It 
would be very inconsistent with that legislation to then, thereafter, 
have the President, with the authority to veto parts of that which 
he had nothing, could not do anything about in the beginning. 

Congress has been very careful to look at our budget. Our budget 
has been cut where Congress saw fit many times over many years 
for the last 200 years, but the President has not had the authority 
to do that. And I think that the reason for that legislation is simply 



89 


because it is recognized that if we pve the President the power to 
control the judiciary, the President is the main litigate for before 
the judicia^, and that puts a lot of pressure on the judiciarv. 

Senator Roth. Well, there is no question that if you look at the 
practice in other countries, where there has been an effort to domi- 
nate the judiciary, the funding of their operations has often been 
the means of doing so. 

Judge Merritt. Well, that is true, and I have talked to many 
judges in other countries, countries which are trying to develop an 
independent judiciary and which look to the United States as the 
model, and they often ask the question how are you able to operate 
against an executive in an oftentimes highly political process, 
where you are adjudicating lawsuits involving the executive. And 
my response has been the executive in the United States does not 
have the power to cut the budget. 

Senator Roth. I thank you for being here today. Judge. 

Judge Merritt. Thank you. Senator Roth. 

Mr. Clinger. Thank you. Senator Roth. I recognize the gen- 
tleman from South Carolina, Mr. Spratt. 

Mr. Spratt. Judge Merritt, are you in the position to render a 
declaratory judgment on 

Judge Merritt. Congressman, almost 200 years ago in 
Haybum’s case, the Supreme Court declined to render advisory 
opinions. Maybe because they were only worth what you p^ for 
them, but we have a tradition of long-standing that a sitting Judge 
should not render an advisory opinion on a matter that could come 
before the iudiciary. So I respectfully would have to decline render- 
ing any aavisory opinions. I am happy to discuss the topic, but I 
am disinclined to render an opinion. 

Mr. Spratt. Well, there have been some old discussions in the 
past about the constitutional provision which prohibits, I believe, 
the lowering of any compensation for sitting judges during the ten- 
ure of their office, and whether or not income tax changes and 
other Governmental actions might have an impact on that, and, if 
so, whether judges would be able to rule on the constitutionality of 
that because of their inherent conflict of interest. 

Judge Merritt. There is the doctrine of necessity, which the Su- 
preme Court has sometimes referred to and followed, and that is 
that where there is nobody else and no other circumstance, even 
though there may be an interest on the part of the judiciary, we 
are unable to recuse ourselves and have someone else decide the 
case. So under the doctrine of necessity we have sometimes decided 
cases that involved our own interests, and, obviously, if you decide 
an income tax case, you may, in a general way, be deciding some- 
thing that has, that you have an interest in, but, anjrway, that has 
been the doctrine of the past. 

Mr. Spratt. Well, I thought maybe I was going to get my con- 
stitutional qualms resolved here with a declaratory judgment but 
I understand your reluctance to rule. 

Thank you very much. 

Judge Merritt. Thank you, ConCTessman Spratt. 

Mr. Clinger. Thank you. And I would now recognize the gen- 
tleman from Tennessee, Senator Thompson. 

Senator Thompson. Thank you, Mr. Chairman. 
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I want to welcome Judge Merritt. Judge Merritt is an old friend 
of mine from Nashville, TN. He has not only had a distinguished 
career on the bench but a distinguished career as a lawyer before- 
hand. I would venture to say back, when we were both practicing 
law in Nashville, TN, you along with me would have strongly dis- 
agreed with the Founding Fathers that the judiciary was the weak- 
est branch of the Government. I will not ask him how he made this 
transfer of opinion. 

Judge Merritt. They at least said the least dangerous branch. 

Senator Thompson. Well, you said the weakest, that is even bet- 
ter. 

Judge Merritt. I am translating. 

Senator Thompson. I do welcome you and I appreciate your 
being here. I think you raise some ven^ serious questions. 

I would like to ask you, in view oi the fact that salaries would 
not be covered, and retirement comes under the entitlement cat- 
egory, apparently building construction, what would be covered, 
possiblj^, by the President’s exercise of the line-item veto pertaining 
to judicial operations? 

Judge Merritt. Well, thank you. Senator Thompson. We have 
been friends for many, many years, and I am pleased that you are 
here to ask me questions. 

There is a distinction in the budget process and it includes the 
judiciaiy between discretionary and mandatory spending. The sala- 
ries of judges are mandatory, and I think one of the bills here be- 
fore you may allow some line-item veto for mandatory spending, 
but most of it applies only to discretionary spending. And then, 
even if there were an attempt of a line-item veto on mandatory 
spending, that is salaries of judges who are protected under the 
Constitution, there would become a serious constitutional problem 
with that. 

But there are quite a large number of items in the Federal judi- 
cial budget that are discretionary items. Let me give you a few ex- 
amples, oy no means an exclusive list. The salaries of the public 
defenders and the Criminal Justice Act appointed lawyers who rep- 
resent indi^nt criminal defendants, for example. 

Senator Thompson. We have run into problems with that before, 
have we not? 

Judge Merritt. There have been problems with that before 
where actually the money has run out a couple of times. We had 
to have a supplemental appropriation. Congress has always caught 
it up, but in tJie last 5 or 6 years there have been a couple of years 
where that became a problem. Congress looks at thatr— Congress 
has always looked at that account very carefully. 

Another is the payment of juror fees. And that account has run 
out once or twice or come very close to running out. But that ac- 
count itself is not a mandatory item. All of the staff, the clerks’ of- 
fices, the staff in Washington, the administrative office of the 
courts — and Mr. Meekam is here sitting in the — ^he is our direc- 
tor — there are employees here in Washington and they are not cov- 
ered by the mandatory spending. So there is a sizable part of our 
budget that is not mandatory. 

Senator 'Thompson. It has to do with how much mischief could 
a President wreak, if he really wanted to. 
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Along those same lines, are you into the budgetary process or the 
appropriations process enough — I am sure you know more about 
the judicial appropriations process than I do at this stage — but 
could a President, do you believe, reach a particular court or per- 
haps a particular judicial district? Would it be that much in detail 
that he could exercise a line-item veto to punish a particular juris- 
diction if he wanted to. 

Judge Merritt. Depends on which of these bills is passed and 
which of the stated analysis is followed. Dr. Reischauer described 
the enhanced rescission process very briefly in which, yes, you 
could go down and say we do not like the way the judges in the 
middle district of Tennessee are deciding these cases and reach 
their appropriations. On the other hand, if it is a line-item veto 
that is more general in nature, and does not allow sub accounts to 
be reached, then perhaps not. 

Senator Thompson. I would just make one other observation. It 
seems to me, that in terms of the override, you would be less likely 
to get an override out of Congress; that Congress probably would 
be willing to bite the bullet for itself before it would the judiciary. 
That might be an additional problem. 

Judge Merritt. I think there is less of an interest in the judici- 
ary; less of an understanding. Not all members are well educated 
about what the judiciary does. Beyond that. Congress has a lot of 
work to do, and we would get caught up in the haste — ^there is a 
very short period of time under these bills given for the override. 
And I think we would get caught up in the haste of the business 
of the Congress and fail to be able to make our point with sufficient 
clarity in a short period of time to get action. 

There are a lot of reasons, I think, that we see this as a danger 
and we see ourselves as really defenseless, because we could not 
make our point clearly and get it acted upon in such a short period 
of time. 

Senator Thompson. I have not been out of the practice long 
enough to think in terms of the judiciary as defenseless, but I un- 
derstand what you are saying. I have no further questions. 

Judge Merritt. Thank you. 

Mr. Clinger. Thank you. Senator. 

The gentlelady from Florida. 

Mrs. Thurman. I would have to agree with the Senator, that I 
don’t think some of my constituents believe that the judiciary is de- 
fenseless, either. 

Just to follow up and maybe not a question to you so much but 
to the chairman and the sponsor of the bill. In H.R. 2, what you 
have suggested is what the Senator has suggested, that this actu- 
ally goes deeper or could possibly get to those areas where there 
has been a case reversed or something said that they did not like. 
Are we going to look at an ability to provide some provisions in 
there for this or what is your thoughts on this particular issue? 

Mr. Clinger. Well, I think the Judge is making some very inter- 
esting points about how this would play out and I think that cer- 
tainly requires looking at, yes. 

Mrs. Thurman. Just to follow up, not only with the judiciary, but 
it might be something we would want to look at on a whole, so that 
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there was not the ability for the games that might be played in 
going further. 

Mr. Clinger. We certainly want to prevent any games from 
being played, I would assure the gentlelady of that. 

Mrs. Thurman. OK, thank you. 

Mr. Clinger. The gentleman from Connecticut. 

Mr. Shays. Judge Merritt, it is really nice to have you here, and 
I am thinking you do us a service by being here. I am going to 
apologize for my attitude to start off with, because I think some of 
what you said is an absurdity, to my way of looking at it, from my 
view as a legislator who served in a statehouse on the Judiciary 
Committee, filled with lawyers who were officers of the court, who 
served in the Congress, where you also have officers of the court. 
For you to say the court is powerless, to me, is hard for me to rec- 
oncile. 

If I were the President, I could say to you, as a Judge, we are 
powerless when you decide that what we do in the executive 
branch is not proper. We are powerless when you decide that what 
we do is unconstitutional. You make your decision and we have to 
stop. 

So I think everyone could take the position — and I also, with 
some respect here, want to say that when you say what you say, 
I listen to you and I say, well, this is a judge and I respect the 
sense of the preciseness of his words, yet did our Founding Fathers 
really say that the court was the least dangerous or it was the 
weakest? 

Judge Merritt. The least dangerous. 

Mr. Shays. To me, there is a difference. 

Judge Merritt. I agree. 

Mr. Shays. I agree you are the least dangerous. And I agree we 
have to go out of our way to protect the judicial system, but I do 
not think in any way that you are the weakest at all, and I don’t 
think our Founding Fathers did. 

I think of someone like Judge Greene, who basically did awesome 
things in terms of AT&T, and has affected the lives of people in un- 
told ways. I wonder if our Founding Fathers ever envisioned that 
a judge would have that kind of power. 

So, judge, what I want to say to you is that I think that the 
court, that the legislature has the power to appropriate, it has the 
power of the purse. If it uses that power improperly, it has the ex- 
ecutive branch to check it out. If the legislative branch uses its 
power improperly, we have the judicial branch to check it out. And 
I don’t know of any President who has a lifetime tenure. I don’t 
know of any Congressman who has a lifetime tenure. I don’t know 
of any — I just am trying to give you a feeling of how I feel in the 
legislative branch and to just be honest with you. 

So I come down and say it is good you are here, you are doing 
your job and making a presentation, but I really believe I have a 
constitutional responsibility to protect the power of appropriation 
to make sure that we do not make the judiciary an island unto it- 
self. 

I know I have kind of gone on and I would love you to respond. 

Judge Merritt. Well, there is a lot to respond to there. I know 
that many Members of Congress, at least have said to me jokingly. 
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sometimes seriously, that you guys and women have got life tenure 
and that makes you all powerful. That is, from a point of view of 
a sitting judge, not really accurate. 

No. 1, let us take your case of Judge Greene. Judge Greene — the 
Founding Fathers, of course, would not have foreseen the tele- 
phone, No. 1, or the Sherman Acri although they did have some 
view about monopolies. But Judge Greene made that decision, that 
decision was appealable if anyone had wanted to appeal. Actually, 
they settled the case based upon Judge Greene’s decision. But that 
case was appealable first to the District of Columbia Court of Ap- 
peals, and then to the Supreme Court of the United States. 

And if there were, in that particular case, sufficient view that he 
was wrong or that if he had been affirmed by the Supreme Court 
that he was wrong, that was not a constitutional decision. It could 
have been easily Ranged by Congress, and, actually, subsequently, 
I think the decision has basically been changed by new legislation. 

We only have authority to decide constitutional questions against 
the will of Congress in a very limited set of circumstances and 
very, very few times has that ever been exercised by the Federal 
courts. Congress retains the power to reverse our decisions and has 
frequently done so. And Congress has article 1 

Mr. Shays. If the gentleman would yield. 

Judge Merritt. Yes. 

Mr. Shays. Reversed its decisions unilaterally or with another 
branch that has to also sign off that? That is my basic point. It 
takes two. 

Judge Merritt. If judges construe a statute contrary to the way 
in which Congress wishes it to be construed, then Congress has the 
authority and has often changed that. 

Mr. Shays. With the concurrence of another branch. 

Judge Merritt. Of the President, that is correct. 

Mr. Shays. It seems to me what we want to make sure happens 
is that no one branch has ultimate power to do something without 
another branch’s involvement. And it seems to me that that is 
what is a major protection to all of us. 

Judge Merritt. Well, let me just be clear, if I may. We cannot 
do anything in the appropriations area or in the spending area 
without the concurrence of Congress. We simply ask you to not put 
us under the power of the President with respect also, in addition 
to Congress, with respect also to our appropriations because we see 
it as a great conflict of interest. 

Mr. Shays. I hear that point, and I would just ask the indulgence 
of the chairman just to pursue that. 

We are saying, though, that the executive branch has to concur. 
And I just to you, as a judge, just as a President can abuse 
his power, if Congress allows that abuse, then, yes. But a judge can 
abuse his or her power by deciding almost unilaterally and incor- 
rectly, it is an abuse, that something the executive branch is doing 
is wrong. 

So we can all make the claim there can be an abuse. The fact 
is, though, there needs to be another branch to make sure that 
abuse does not occur. And my judgment is that we make sure it 
does not occur because the legislative branch has to also concur. 
That would just be the argument I would make to you. 
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Judge Merritt. This is a seminar. We could debate this for a 
long time, and I know your time is circumscribed. 

Mr. Clinger. The gentleman’s time has expired. I would recog- 
nize the gentlelady from the District of Columbia. 

Ms. Norton. Thank you, Mr. Chairman. 

Judge Merritt, this is important testimony, and testimony of par- 
ticular interest to me because I still teach a seminar at Georgetown 
University Law Center, and one of the issues that is routinely dis- 
cussed is separation of powers. When I began to teach the seminar 
I was amazed how little litigation there has been around the sepa- 
ration of powers issue in the Constitution. 

The reason I think that has been the case, as I look at the mate- 
rials and the history that is there, is that there is an almost natu- 
ral restraint, more rigid, I believe, than the Constitution requires, 
that has resulted, in, if anything, lack of communication and 
miscommunication among thebranmes. 

Now, I don’t know where I stand on this bill, but I do have ques- 
tions for you about separation of powers. You indicated that there 
may well be a conflict of interest on the part of the President if he 
gets involved in this matter but you concede that the Congress, of 
course, can do so. The fact is. Judge Merritt, it is in this body that 
one hears most of the criticism of the judiciary. I don’t know the 
last time I heard a President care much about it. 

Moreover, when the executive goes before the courts, the execu- 
tive is defending legislation that has been enacted by this body and 
is almost never speaking for itself as some kind of independent 
branch of Government. It is protecting the x, y, z act or the a, b, 
c act against a litigator who is trying to overturn one of our pieces 
of legislation. 

I would like to ask you whether, if you concede that the lemsla- 
ture must be involved, if there is any CTeater danger in involving 
the executive for a similarly restrained role, since each will obvi- 
ously feel constitutionally compelled not to cross over whatever line 
in which it feels its duties lie. 

So my question to you is, if there is a conflict of interest with 
respect to the executive, why isn’t there a conflict of interest when 
we look at your legislation? And you can see it can do virtually 
anything except lower your salaries and retirement and the rest 

Judge Merritt. Well, the President’s power, the President has 
two great powers, one is as Commander in Chief, and the second 
is as the chief law enforcement officer of the Nation bringing indict- 
ments, charging people with criminal offenses, and it is in the sec- 
ond respect that it seems to me if the President also has the power 
to control our budget as well as the power to control the litigation 
that comes before us, that I see the conflict of interest. 

And it is in the pursuit of the law enforcement power, that is, 
the power of indictment and charmng people with a crime, that the 
President or the executive branch is likely to become most upset 
when they lose, and is likely to take out at least in part its wraldi 
on those parts of the judiciary that may be the source of the loss 
in court. 

And I don’t view that simply in the abstract. It seems to me that 
is a historical fact. For example, I am told that during the desegre- 
gation days, that both the executive branch and the Congress were 
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sufficiently upset with the Supreme Court of the United States 
after the Brown v. Board of Education, that when the Court of Ap- 
peals judges, the people in my position, got a $10,000 pay raise, as 
a matter of spite or something, the Members of the Supreme Court 
only got a $4,000 pay raise. 

Ms. Norton. That was this body, not the executive. 

Judge Merritt. The executive went along with it. 

Ms. Norton. Again, I just leave you witn the notion that if you 
are the least dangerous branch, probably we are the most dan- 
gerous branch. It is probably not the executive. 

Let me put a practical question before you that is perhaps less 
abstract than that one. Suppose the Congress of the United States 
says there shall be a wage freeze 

Judge Merritt. Excuse me? 

Ms. Norton. Suppose the Congress of the United States says 
there shall be a wage freeze on its employees in the Federal Gov- 
ernment and in the Congress itself? Suppose the judges say, we 
want our employees to have a raise, and we intend to, when we get 
our budget, manipulate it in a way so as to effect a pay raise? 

Should we be able to say, if you work for the Federal Govern- 
ment, you work for the Federal Government, and if you happen to 
work, to be a computer operator in a court, you are no different 
from a computer operator in the Department of Labor, and we say 
everybody should have a wage freeze? Should we be able to do 
that; 

Judge Merritt. Yes, and you have done that, and no one in the 
judiciary has ever contested the power of Congress to do that. 

Ms. Norton. So if the President were to line-item veto a part of 
a budget approved by us that gave wages, you wouldn’t have any 
problem with that, that gave raises? 

Judge Merritt. I have a problem with the whole concept of the 
President having a line-item veto over the accounts of the judiciary 
as a conceptual as well as a practical matter in the institutional 
balance of power that we have created historically. 

I don’t know if it would be the end of the world if you gave the 
President line-item veto power over the judiciary and he exercised 
that power in order to cut the budget of a particular court. I am 
sure the republic would survive. It certainly has survived much 
worse. 

I am just saying that in the process we ask you to think carefully 
about whether it is wise to create this power of the President over 
the judiciary when the President has so many reasons to be upset 
with us as a result of being the main litigator before us. 

Mr. Clinger. The gentlelady’s time has expired. I recognize the 
gentleman from New Hampshire, Mr. Bass. 

Mr. Bass. I have no questions at this time, Mr. Chairman. 

Mr. Clinger. If there are no further questions — I am sorry, Mr. 
Horn. 

Mr. Horn. Judge, I read with interest your testimony, and I 
would just like some clarification. You note at the bottom of page 
4 that there were three instances, once in 1989, again in 1993, the 
third time in 1994, where the executive branch, in effect, unilater- 
ally reduced judiciary’s budget request by a total of over $1 billion. 
Could you elaborate on what items were affected by that? 
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Judge Merritt. You know, let me get a little intelligence on 
that. 

It was unspecific, I am told, and one occasion was when Mr. Pa- 
netta was in Ms. Rivlin’s job, when the budget came over from the 
White House, it had been cut despite the statute that Senator Roth 
mentioned, and that was done twice before. 

But it was not specific. It was a figure, but not specifically allo- 
cated to any particular part of the judicial budget. 

Mr. Horn. In other words, they left it to the judiciary branch as 
to what to do in response to that squeeze on resources? 

Judge Merritt. And we protested that in each situation. We now 
have an understanding at least with the present administration 
that they will no longer do that because it violates the statute 
which Congress has adopted. 

Mr. Horn. Just to get the years straight, are these fiscal years 
or calendar years when you mention 1989, 1993 

Judge Merritt. Fiscal. 

Mr. Horn. So the first one would be under the Bush administra- 
tion in 1989. The other two would be under the Clinton administra- 
tion; is that correct? 

Judge Merritt. She tells me they were calendar years. 

Mr. Horn. Calendar years. OK. Then it is Bush, Clinton, and 
Clinton. 

The reason I ask that is it seems to me if the country is des- 
perate with an annual deficit and an out of control national debt 
and the executive squeezes all accounts but does not touch what is 

E rohibited by the Constitution in your case, which no other branch 
as that protection to speak of, then that is not unreasonable. 

Now, that is why I wanted to know what happened when you 
had to cut out $1 billion. What was harmed by that? 

Judge Merritt. You mean what specific items? 

Mr. Horn. You obviously had to make it, I take it — was this an 
increase you were asking for and a reduction, or did they cut a bil- 
lion below the previous year’s expenditure? 

Judge Merritt. Well, you are talking about three different years 
there which totaled 

Mr. Horn. It is totaled, yes. But in those years, were they cuts 
from a previous year? 

Judge Merritt. They were cuts from — ^let me be accurate. 

The first one, I am told, was the last Reagan year, and the cuts 
were cuts from requested increases that were sought because of ad- 
ditional work we had projected as a result of crime bills that had 
been previously adopted. And in each case, I am told, that is what 
it was. And I don’t know — let me ask one question. 

In each case, I am told that when it came to Confess, we pro- 
tested, and some of it was restored, but not all. The Appropriations 
Committees of the House and the Senate which look at our budget 
look at it quite carefully, and are fully aware of what we are doing, 
and they oftentimes cut items or accounts in our budget back. 

But — I am sorry I was not there, and I don’t know with great 
specificity exactly what happened, but in general I think I have ex- 
plained it. 

Mr. Horn. I get the feel for it. It is really what we have faced 
with the executive branch, and their baseline budgeting, and the 
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fact that you have an upward ratchet every year, and everybody ac- 
cused of cutting the budget, putting the lame and the poor out into 
the streets in their wheelchairs, when actually we are giving them 
more money each year than they had the preceding year. That is 
why I wanted a clarification of what we mean by cuts. 

I gather the judicial branch has the same view as the executive 
branch in that respect, that when you squeeze them a little, it is 
a disaster. 

Well, I can appreciate that with the concessional statutes on 
drugs and other areas, the courts have been flooded. 

We have looked at another aspect which isn’t under the judiciary, 
but maybe should be, U.S. Attorneys, and their misallocation 
around the country. I think Montana or Wyoming, one of two, has 
the greatest per capita number of U.S. Attorneys. 

But the rest of the country is starving for the resources to handle 
the cases in your courts, and we are very sympathetic to that, and 
we need to do something, and maybe this committee will, as best 
it cein, to maybe readjust that. 

Thank you. 

Mr. Clinger. The time of the gentleman has expired. 

Judge Merritt, again, thank you very much for appearing this 
afternoon and for giving us the viewpoint of the Federal judiciary. 
We will certainly take that into account. 

Judge Merritt. I appreciate your allowing us to be here. Thank 
you. 

Mr. Clinger. At this point I would like to call our final panel 
for the afternoon. Mr. Thomas Schatz, who is the president — I am 
sorry. In place of Mr. Schatz, we have Mr. Joseph Winkelmann, 
who is the government affairs director of the Citizens Against Gov- 
ernment Waste; Mr. David Keating, executive vice president. Na- 
tional Taxpayers Union; and the gentleman I refer to as the intel- 
lectual Boswell of the Congress, Mr. Norman Ornstein, the Amer- 
ican Enterprise Institute. 

Gentlemen, welcome. We look forward to your testimony. 

Mr. Keating. Thank you. Who would you like to proceed first? 

Mr. Clinger. Why don’t we do it in the order in which it is on 
the panel here. Mr. Winkelmann. 

STATEMENTS OF JOSEPH WINKELMANN, GOVERNMENT AF- 
FAIRS DIRECTOR, CITIZENS AGAINST GOVERNMENT WASTE; 

DAVID KEATING, EXECUTIVE VICE PRESIDENT, NATIONAL 

TAXPAYERS UNION; AND NORMAN ORNSTEIN, RESIDENT 

SCHOLAR, AMERICAN ENTERPRISE INSTITUTE 

Mr. Winkelmann. Thank you, Mr. Chairman. I appreciate your 
acceding to the change this afternoon. Mr. Schatz had to leave 
quite suddenly. 

I would also appreciate your indulgence. I have made it a habit 
in 18 years of lobbying to always work for the people who sit at 
this table. So this is my maiden voyage. I will try to do the best 
that I can. 

I represent the 600,000 members of Citizens .gainst Govern- 
ment Waste, which was created 11 years ago after Peter Grace de- 
livered to President Reagan 2,478 findings and recommendations of 
the Grace Commission, which was known as the President’s Pri- 
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vate Sector Survey on Cost Control. These provided a blueprint for 
a more efficient, effective, and smaller (Jovemment. 

Since 1986, implementation of the Grace Commission’s rec- 
ommendations have helped save taxpayers more than $250 billion. 
And other Grace Commission — and other cost cutting proposals en- 
acted by Congress in 1993 and 1994 will save more than $100 bil- 
lion over the next 5 years. 

So for those of your critics who say the Congress has not been 
trying to cut the budget, we are here to say that you all have been 
doing a good job. The job is not finished, but we appreciate what 
you have done. 

In recent years. Congress has appropriated tens of billions of dol- 
lars for projects that were not competitively awarded, authorized, 
or subject to congressional hearings or debate. Revenue bills have 
been padded with special tax bre^s. Business as usual in Wash- 
ii^on has meant that the interests of taxpayers in an economic, 
efficient and accountable Government are readily overlooked in 
favor of the personal interests of career politicians. It cannot be de- 
nied that the republic is ill-served when self-aggrandizement deter- 
mines the Nation’s spending decisions. When public moneys are 
used for private interests, rather than the interests of all the peo- 
ple, the American republic itself is assaulted. How can the people 
be sovereign if pork is king? 

A line-item veto would allow the President to reject wasteful 
spending slipped into appropriations bills and tax breaks for nar- 
row interests without having to veto the entire bill, to shut down 
large agencies, or disrupt major Federal programs. The power to 
veto and reduce line items in spending bills and tax bills would en- 
able the President to remove pork and fat more easily without dis- 
turbing the normal flow of Government. 

I would like to add that it is our view that Secretary Reich is cor- 
rect. ConCTess has passed numerous bills, particularly from the 
Ways and Means Finance Committees that are laden with cor- 
porate pork. Whether you call it corporate pork, corporate welfare, 
whatever. 

In my early days, part of my job was to get those special tax 
breaks, specific to a specific company, specific to a county board of 
supervisors somewhere, whether it was a transportation bill or a 
Ways and Means bill. Of course, we all know it happens. And I 
think when you look at the line, we need to look seriously at how 
we can reach all of this. So we really applaud the authors for in- 
cluding the special interest tax breaks that are included in where 
the President can reach. 

Expanding the line-item veto to entitlements might cause heart- 
bum for some, but it would forever remove the label of uncontrol- 
lable spending that has been applied to the mandatory parts of the 
budget. A line-item veto for authorizations would mean coverage of 
all Federal spending. 

The Presidential veto power as a tool of fiscal discipline has been 
weakened by congressional budget practices and the Budget and 
Impoundment Control Act. As an intern, I worked for Bill Brock 
when this bill was being drafted. The times have truly changed. I 
would submit to you the great constitutional challenge of 1974 was 
resolved the wrong way. Certainly, President Nixon had to resign. 
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But the Budget and Impoundment Control Act forever since then 
has changed the balance of power in favor of the legislative branch. 
We think unfairly so. 

A line-item veto would restore the President’s appropriate role in 
the budget process. It would not tilt the power of the Nation’s 
purse strings in favor of the President, we believe, but restore the 
balance that has been eroded by Congress’ budget rules which 
favor big spending and pork. As it does in 43 States, a line-item 
veto would make both the legislative and executive branches more 
accountable jointly for our tax dollars. Following November 8th, 
1994, 1 believe accountability is in. 

A line-item veto is necessary because under current law, the 
President’s rescission proposals can easily be ignored. It is an af- 
front to common sense that while the President now can propose 
to rescind any portion of an appropriations bill. Congress is not re- 
quired to vote on his rescission package. 

The Contract With America and several bills introduced in the 
104th Congress would give the President a permanent legislative 
line-item veto authority which he could exercise to strike spending 
items in appropriations bills or targeted tax breaks in tax bills. 

’The vetoed items would be automatically stricken from the 
spending or taxing bills unless a majority of the House and Senate 
vote within 20 days to disapprove. 'The proposal further allows the 
President to veto the disapproval, forcing Congress to reconsider 
the bill in question and muster a two-thirds vote of both Houses 
to override. Perhaps the most significant provision of these propos- 
als, and if I can verbally underline that, I really want to do that, 
is the ability to reach into report language where earmarks and 
wasteful spending are often hidden away. 

By including provisions whereby Congress can overturn a line- 
item veto by a two-thirds vote, the separation of powers, that cor- 
nerstone of our Republican Government, is not overturned. 

Furthermore, it is doubtful that a Resident could use the au- 
thority to blackmail Congress into passing Presidential pork be- 
cause Congress would have the moral high ground to ensure that 
such pork is overturned. 

Presidential and congressional pork are equally objectionable. 

Citizens Against Government Waste’s 1993 and 1994 Pig Books 
identified more than 150 examples of egregious pork-barrel spend- 
ing that cost taxpayers billions. I will recite just a few; $58 million 
to bailout millionaire New York Yankee owner George 
SteinbrenneFs American Ship Building Company in Tampa, FL; 
$25 million for an Arctic region super computer at the University 
of Alaska to study how to trap energy from the aurora borealis; $2 
million for restoration of the Liberty Theater and Lucas Theater, 
both in the historic district of Savannah, GA, 

And in 1994 there were plenty examples of rampant pork-barrel 
spending: $120 million for a courthouse in Phoenix, AZ; $11.5 mil- 
lion for power pleint modernization at the soon-to-be-closed Phila- 
delphia Naval Shipyard; $2.4 million for design and construction of 
a Federal parking facility to provide 200 parking spaces for 18 Fed- 
eral employees. Mr. Chairman, I could go on and on. 
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Mr. Shays [presiding]. With that in mind, I would like to ask the 
gentleman to wrap up. I have spoken to you enough to know your 
outrage at this. I don’t want you to get too carried away. 

Mr. WiNKELMANN. I will be happy to. I will conclude by saying 
that the General Accounting Office estimated in 1992 that a Presi- 
dential line-item veto could have cut $70.7 billion in pork-barrel 
spending from fiscal years 1984 through 1989. That is unnecessary 
spending that could have been taken out of the hands of the Gov- 
ernment. And successive Presidents have asked Congress to pass 
a line-item veto to keep their promise to cut the deficit. We believe 
it is time to mve the President the tools to bring the country back 
from financial ruin. Thank you. 

Mr. Clinger [presiding]. Thank you. 

[The prepared statement of Mr. Schatz follows:] 

Prepared Statement of Thomas A. Schatz, President, Citizens Against 
Government Waste 

Mr. Chairman, thank you for the opportunity to testily today on the line-item 
veto. My name is Tom Schatz and 1 represent the 600,000 members of Citizens 
gainst Government Waste (CAGW). CAGW was created 11 years ago after Peter 
Grace presented to President Ronald Reagan 2,478 findings and recommendations 
of the Grace Commission (formally known as the President’s Private Sector Survey 
on Cost Control). These recommendations provided a blueprint for a more efficient, 
eflective and smaller government. 

Since 1986, CAGW and the Grace Commission have helped save taxpayers more 
than $250 bUlion, with another $100 billion in savings over the next five years. 
Many of our waste-cutting recommendations have been ad^ted by members of Con- 
gress seeking to reduce the costa of government and the deficit. 

In recent years. Congas has appropriated tens of billions of dollars for projects 
that were not competitively awarded, authorized, or subject to congressional hear- 
ings or debate. Revenue bills have been padded with special tax breaks. Business- 
as-usual in Washington has meant that the interests of taxpayers in an economic, 
efficient and accountable government are readily overlooked in favor of the personal 
interests of career politicians. It cannot be denied that the republic is ill-served 
when self-aggrandizement determines the nation’s spending decisions. When public 
monies are used for private interests, rather than the interests of people, the Amer- 
ican republic itself is assaulted. How can the people be sovereign if Pork is King? 

A line-item veto would allow the president to reject wasteful spending slipped into 
appropriations bills and tax breaks for narrow interests without having to veto the 
entire bill, shut down large agencies or disrupt major federal programs. The power 
to veto and reduce line items in spending bills and tax bills would enable the presi- 
dent to remove pork and fat from the budget without disturbing the normal flow 
of— -government. Expanding the line-item veto to entitlements might cause heart- 
bum for some, but it would forever remove the label of uncontrollaMe spending that 
has been applied to the mandatory parts of the budget. A line-item veto for author- 
izations would mean coverage of all federal spending. 

The presidential veto power as a tool of fiscal mscipline has been weakened by 
congressional budget practices and the Budget and Impoundment Control Act of 
1974. Congress funds all executive agencies and departments through 13 major ap- 
propriations bills. As a consequence, the president cannot block a specific pork-bar- 
rel project without vetoing the entire bill. He must either let the pork go through 
or risk disrupting major programs and shutting down whole departments. FVesi- 
dents seldom choose to exercise the veto in sum circumstances and, as a result, 
pork, wasteful spending, and insidious tax breaks cannot be excised before the bill 
IS signed. 

Congress has confronted the president repeatedly with hastily-crafted omnibus 
continuing resolutions or llth-hour reconciliation bills that cover all or substantial 
portions of federal spending for the year. This practice inhibits the exercise of the 
veto, which under such circumstances would have the effect of closing down the fed- 
eral government. A line-item veto would restore the president’s ihll constitutional 
role in the budget process by granting him authority to veto line items in spending 
bills. The line-item veto would not tilt the power over the nation’s purse strings in 
favor of the president, but restore the balance that has been eroded by Congress’ 
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budget rules which favor big spending and pork. As it does in 43 states, it would 
make both Congress and the president more accountable for our tax dollars. 

A line-item veto is necessary because under current law, the president’s rescission 
proposals can easily be ignored. It is an affront to common sense that while the 
president now can propose to rescind any portion of an appropriations biU, Congress 
IS not remiired to vote on his rescission package. If Congress chooses to ignore the 
president’s request, it expires after 45 days. The spending proposals stand as law. 

Mr. Chairman, that is the problem. For too long, pork-barrel and non-essential 
spending have been allowed to continue with no checks and balances. The interests 
of taxpayers have been ignored, and the country has endured more than a quarter 
century of chronic deficit spending and a national debt of more than $4.7 trillion. 

TTie Contract With America and several bills introduced in the 104th Congress 
would give the president a permanent legislative line-item veto authority, which he 
could exercise to strike spending items in appropriations bills or targeted tax breaks 
in tax bills. 

The vetoed items would be automatically stricken from the spending or taxing 
bills unless a majority of the House and the Senate vote within 20 days to dis- 
approve. The proposal further allows the president to veto the disapproval, forcing 
Congress to — reconsider the bill in question and muster a two-thirds vote of both 
houses to override. By giving the president a bigger presence in the spending and 
taxing decisions of our nation’s government, llscmiy sound legislation and not mem- 
bers’ political interests should be the order of the day. 

The fear that the line-item veto would give the president unlimited power is un- 
founded. The fear that the president could use the veto authority to expand his 
power exponentially and upset the checks and balances between the branches is ad- 
dressed by restricting the president’s veto power to withholding funds and prevent- 
ing increased spending on a program or the creation of new pro^ams. In this way, 
the line-item veto would not give authority to the president to alter the budget pri- 
orities set by Congress in its spending decisions, since the veto can only be used 
to withhold funds or possibly lower funding for an item. CAGW would like to see 
this power enhanced at some later date. 

By including provisions whereby Congress can overturn a line-item veto by a two- 
thirds vote, the sej^ration of powers, the cornerstone of our republican government, 
is not overturned. Fiirthermore, it is doubtful that a president could use the author- 
ity to blackmail Congress into passing presidential pork because Con^ss would 
have the moral hi^ ground to ensure that the pork is overturned. Presidential and 
congressional pork are equally objectionable. 

For more than a quarter century, the federal budget has been unbalanced. 'The 
federal debt has skyrocketed to more than $4.7 trillion, provoking the frustration 
and anger of taxpayers. History shows that Congress is not capable of balancing the 
federal budget and controlling its wasteful spending and special tax breaks. ’The 
line-item veto could reduce these excesses. 

CAGW’s 1993 and 1994 Pig Books identifled more than 150 examples of egregious 
pork-barrel spending. Examples from 1993 include; 

$58 million to bailout millionaire New York Yankee owner George 
Steinbreimer’s American Ship Building Company in Tampa, Florida; 

$25 million for an Arctic region super computer at the University of Alaska 
to study how to trap energy from the aurora borealis; 

$2 million for restoration of the Liberty Theater and Lucas Theater, both in 
the historic district of Savannah, Georgia; 

$1.5 million for a National Pig Research Facility in Iowa; 

$1.1 million for a Plant Stress Lab at Texas Tech University. 

In 1994, there were plenty of examples of rampant pork-barrel spending: 

$120 million for a courthouse in Phoenix, Arizona; 

$11.5 million for power plant modernization at the soon-to-be-closed Philadel- 
phia Naval Shipyard; 

$2.4 million lor desim and construction of a federal parking facility to provide 
200 parking spaces lor 18 federal employees in Burlington, Iowa, a project 
which was later rescinded; 

$1 million of the Palmer Chiropractic School in Davenport, Iowa; and 

$600,000 to ease fish migration up the Sacramento River. 

In addition to pork-barrel projects passed by Congress, there are hundreds of spe- 
cial tax breaks. To be effective, a line-item veto must also allow the president to 
address the issue of pork-barrel tax breaks to ensure that all Americans are treated 
equally and fairly by the tax code. Some examples of tax expenditures buried in tax 
bills include; 

$32 million special depreciation schedule for tuxedo rental 

$6 million special exemption from fuel excise taxes for crop dusters. 
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By extending the line-item veto to include tax breaks for narrow interests, the 
president could ensure that future tax-reform initiatives really do simplify the tax 
code without adding loopholes that overly complicate the tax system, benefiting the 
few while leaving the many to carry the tax burden. 

The line-item veto should also be extended to include new entitlement spending 
programs and other mandatory spending. Programs which begin with good inten- 
tions are often expanded in a manner that severely strain resources and tax dollars. 
A presidential veto could act as a restraint on such consequences of entitlement pro- 
-ams. It would hring accountability to the two thirds of the federal budget which 
IS now on automatic pilot. 

Consideration should also be given to extending line-item veto authority to au- 
thorization lemslation, which seta the legal spending levels for appropriations. Not 
only would the line-item veto ensure that appropriated funds are authorized, it 
would ensure that funds stay within the authorized level. 

A prime example of the need for the inclusion of authorization language is the 
Intermodal Surface Transportation Efficiency Act of 1991. This measure author- 
ized — $151 billion in new infrastructure spenmng over five years. Adjusted for infla- 
tion, that’s as much money as the federal government spent on infrastructure dur- 
ing the 1960s when the highway system was built. House members voted over- 
whelmingly in favor of the bill one hour after a single copy was presented to the 
floor; yet nobody had read it. 

Why the rush to pass the $151 billion highway bill, without reading it? Each 
member knew there would be some road, bridge, tunnel, sidewalk bus or subway 
earmarked for his home district. 

Furthermore, by applying the line-item veto to the authorizing process, programs 
that have to be re-authorized periodically would come under president!^ scrutiny. 
If the presidential will is there, those programs that are duplicative of other federal 
programs, that have fulfilled their purpose or are no longer necessary would be 
eliminated. For decades, the opportunities for reducing wasteful government pro- 
grams and reducing the size of government have been scarce. A line-item veto uiat 
can be applied to authorizing legislation would provide opportunities for Congress 
and the president to work closely for a smaller, more efficient and leas costly gov- 
ernment. 

The General Accounting Office, Congress’ own investigative agency, estimated in 
1992 that a presidential line-item veto could have cut $70.7 billion in pork-barrel 
spending from fiscal years 1984 through 1989. That’s $70.7 billion in unnecessary 
spending taken out of the hands of the private sector. 

The line-item veto would help restore citizen control over the political process. 
This, in turn, would promote a return to fiscal sanity, efficient government, and 
policies favorable to economic growth. The line-item veto is not only sound fiscal pol- 
icy, it is good government policy because of its effects of incumbency protection. 

Mr. Chairman, the line-item veto would allow the president to weigh special tax 
breaks and expenditures which benefit the few against the common goon and the 
priorities of the many. The results of the election last November suggest that it is 
time to change the way we have been doing business in Washington. Voters are 
tired of finger pointing and excuses. Giving the president a line-item veto and end- 
ing the sovereignty of pork-barrel spending and special tax favors is Just what they 
have in mind. 

Successive presidents have asked Congress to pass line-item veto legislation to 
keep their promises to cut the deficit. It is time to give the president the necessary 
tools to help bring the country back from the brink of financial ruin. The president 
must have no excuses for failing to lead. Congress must show that it is serious 
about controlling spending by passing line-item veto legislation. 'The time is now. 

This concludes my testimony. I’ll be glad to answer any questions you may have. 

Mr. Clinger. Mr. Keating. 

Mr. Keating. Thank you, Mr. Chairman. 

Our organization represents 250,000 members and we support 
line-item veto legislation. In particular, we support H.R. 2 and S. 
4. We could also support S. 14 if Congress is not able to pass either 
of the measures I just mentioned. 

Now, it is getting all too common for Members of Congress to at- 
tach pork-barrel appropriations to must-pass lemslation. That is 
what the line-item veto is all about. Since many of these provisions 
are not subject to debate or separate vote, in many cases Members 
of Congress don’t even know they exist. A legislative line-item veto 
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will allow the President to draw attention to these provisions and 
force Congress to repass them if Congress wants them to become 
law. 

Additionally, I think the line-item veto will help reduce hypocrisy 
in the executive branch. We have heard rhetoric about the need to 
cut out pork-barrel spending. If we mve the President the line-item 
veto, here is his opportunity to really make a difference, not only 
rhetorically, but with a special power. 

I also think this would increase the likelihood that the President 
will work more closely with the Congress in cutting pork-barrel 
spending. 

Governors in 43 States already have a form of line-item veto. Not 
many Governors use it all the time. But we have seen in many 
cases the Governors who do wish to use it can use it very effec- 
tively, and they have been able to cut spending at very important 
times during fiscal crises. 

I should say that we oppose granting an item veto power over tax 
legislation, which we believe is unwise and probably also unconsti- 
tutional. We do not believe, however, that the tax expenditure re- 
peal procedure contained in S. 14 is unconstitutional, and we would 
have no objection to including such a procedure in a line-item veto 
legislation. 

My written statement also describes an alternative method of 
modifying H.R. 2 to carry out the intentions but not to run into the 
complexity or possible constitutional problems. 

Unfortunately, none of the bills before the committee address the 
so-called entitlement programs. I hope that at some time, either in 
this Congress or in future Congresses, we can have a special power 
for the President to control entitlement spending, and particularly 
those programs on a permanent appropriation. 

Now, some people will warn that the item veto will affect the bal- 
ance of power between the legislative branch and the executive 
branch. Our much CTeater concern, and I submit that of most 
Americans, is the risks inherent in a record amount of peace-time 
debt. 

We can argue all we want whether it is going to enhance the 
power of Congfress or the President. What we should recognize, as 
most people have, that the process has broken down and our gen- 
eral interest is best served by a nation that brings its fiscal house 
in order. And I think a legislative line item would do that. 

If Members of Congress are overly concerned about the Presi- 
dent’s power, let’s suspend the line-item veto when the budget is 
balanced. I think that would give Congress an incentive to get the 
budget in balance, if they are worried about too much Presidential 
power. 

The President is the only official elected by the Nation who ex- 
erts direct control over legislation affecting the whole budget, and 
we think it is entirely appropriate that the President be given an 
opportimity to veto items of spending that are not in the national 
interest by doing so separately and without placing other important 
le|^lation at risk. 

^e line-item veto is not a panacea. But it is a step, and we be- 
lieve an important tool that can be used to reduce pork-barrel and 
low-priority spending. 
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Thank you very much. 

Mr. Clinger. Thank you very much, Mr. Keating. 

[The prepared statement of Mr. Keating follows:] 

Prepared Statement of David Keating, Executive Vice President, National 

Taxpayers Union 

Thank you for the opportunity to present the views of the 250,000-member Na- 
tional Taxpayers Union on legislation to provide the president with the line-item 
veto. 

We strongly support legislation to grant a presidential line-item veto power over 
appropriations. In particular we support HJt. 2 and S. 4, which approach a true 
item veto power. If it is not possible to pass either of these measures, we also sup- 
port S. 14, which provides for an expedited rescission process. While a constitutional 
amendment is not the subject of today’s hearing, we believe that such an amend- 
ment should be passed by the Congress and ratified bv the States. A line-item veto 
constitutional amendment would permanently protect this power from being revoked 
by Congress. 

The need for a line-item veto has became more pressing in recent years as Con- 
gress has tended to aggregate legislation into mammoth continuing resolutions and 
omnibus bills. Such a practice greatly reduces the likelihood that me president will 
use his veto power because of ms objections to a relatively small provision in the 
le^slation. 

The all-too-common congressional tactic is to attach parochial, pork-barrel appro- 
priations to must-pass legislation that the president has little choice but to sign. 
Since many of these provisions are neither the subject of debate nor a separate vote, 
many Members of Congress do not realize they exist. The legislative line-item veto 
would allow the president to draw attention to pork-barrel provisions and force their 
proponents to justi^ them. Meritorious provisions would be repassed by Congress, 
while the rest would be eliminated. 

Additionally, the line-item veto would make the president more accountable on 
the issue of wasteful spending. Many presidents have repeatedly criticized Confess 
on spending. By ^ving line-item veto authority, the president could no longer blame 
Congress for loamng up spending bills with non-essential spending and would have 
to work actively, rather than rhetorically, to trim wasteful spending. 

Governors in forty-three states have the line-item veto. While many governors use 
it rarely, the item veto can be a powerful tool for an executive who is determined 
to cut wasteful or low priority spending. Certainly the nation’s governors believe it 
is a useful tool. A 1992 Cato Institute survey of current and former TOvemors found 
that “ninety-two percent believe that the Tine-item veto for the president would help 
restrain federal spending.’ ” Governors were also asked, “Waa/Is the line-item veto 
a useful tool to you as governor in balancing the state budget?’ Overall, “sixty-nine 
percent of the governors said the line-item veto was a Very useful tool’; 23 percent 
said it was a ‘somewhat useful tool’; and 7 percent said it was ‘not useful.’ ” 

Although the discretionary account of the federal budget is by no means all of the 
federal budget, it is an area of tremendous waste, causing cynicism among tax- 
payers who see the dollars they send to Washington squandered on blueberry re- 
search or bike paths. Our national debt is now over $4.5 trillion. Clearly Con^ss 
needs to reevaluate its spending practices and take strong steps to restore fiscal dis- 
cipline. The line-item veto is one of those steps, and would m an important signal 
to taxpayers and voters nationwide that Congress is finally taking our fiscal crisis 
seriously. 

Both H.R. 2 and S. 4 would amend the Impoundment Control Act of 1974 so as 
to give the president line-item control over fraeral spending. The president would 
be authorized to rescind all or part of a^ appropriation by notifying Congress with- 
in twenty days of the bill’s enactment. 'Ine rescission would take elTect unless both 
Houses of Congress passed legislation to disapprove the rescission. S. 14 is not a 
true line-item veto bul, but would instead set up an expedited process for consider- 
ing rescissions proposed by the president. In addition, S. 14 would create the same 
procedure for rescissions of direct, or entitlement, spending. 

We oppose granting an item veto power over tax legislation, which we believe is 
unwise and is likely unconstitutional. We do not believe, however, that the “tax ex- 
penditure” repeal procedure contained in S. 14 is unconstitution^. We are sympa- 
thetic to the proposal in H.R. 2 that would allow the president to item veto tax 
breaks if they benefit five or fewer taxpayers. This provision could be improved by 
requiring the president to analyze whether fewer than five taxpayers would benefit 
from a tax break in any legislation signed into law. If the president found that five 
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or fewer would beneflt, the measure would not take effect unless the president made 
a finding that the provision was essential for improving the fairness or efficiency 
of the tax laws. If such a tax break was not implemented because of either of these 
reasons, the Congress could repass the measure with a waiver of these two provi- 
sions in the law. Alternatively, the repeal procedure proposed in S. 14 could be sub- 
stituted. 

H-R. , and S. 4 would not allow the president to reduce spendina on so-called enti- 
tlement programs. This flaw should be corrected. One way would be to adopt the 
expedited rescission procedure for direct spending that is contained in S. 14. 

All entitlement programs must be funded wrough appropriations legislation. 
However, many of these programs are under a permanent appropriations or have 
other special status. An item veto should allow the president to make changes in 
the rules defining the people who may qualify for such benefits or the amount of 
such benefits, provided that the total spent on a program after such changes are 
implemented is not less than the previous year’s spending. Unfortunately, none of 
the proposals before the Co mmi ttees today contain a procedure to allow the presi- 
dent to restrain the future cost of entitlement programs. 

Some people warn that the item veto will anect the balance of power between the 
Executive Branch and the Legislative Branch. Our much greater concern, and 1 be- 
lieve that of most Americana, is the risks inherent in a record amount of peace-time 
debt, which endangers our country’s financial future. 

Many people don’t count the tally day after day, but on average $556 million per 
day was oorrowed every day in 1994 by the federal govemmenU-husiness days, Sat- 
urdays, holidays, Sundays too — which puts us in a position no country has success- 
fully handled very well; to be at the beck and call of our creditors. 

Ine federal government has run deficits in 33 of the last 34 years, and has run 
a deficit every single year for the past 25 years — an entire generation. During the 
1960’a, deficits averaged $6 billion per year; during the 1970’s, $35 billion; during 
the 1980*3, $156 billion; during the 1990’s, $248 bUlion. As a result, last year gross 
interest payments alone on the national debt approached $300 billion. This was the 
second largest item in the federal budget, ana was more than the total revenues 
of the federal government in 1975. 

The Bible reminds us that the borrower is the servant of the lender, and I beUeve 
this has been true from time immemorial to today. Interest rates affect the service 
payments on our national debt, the mortgage that we take out to buy a home, the 
Dusiness loans that create new jobs, the car or truck that we buy, and the money 
parents borrow to put their children throu^ college. All of these expenses, which 
are built into the fabric of our lives, are hi^er than thev would be, and they could 
be hi^er still, because the federal budget is out of control. 

It is far beyond the point where we ought to quibble about whether this is going 
to slightly e^ance the power of the president or Congress. We should recognize, 
as most people have, that the process has broken down and that our general inter- 
est as a nation lies in bringing our financial house to order. 

The president is the only official elected by the nation who exerts direct control 
over legislation. It is entirely appropriate that the president be given an opportunity 
to veto items of spending that are not in the national interest. The line-item veto 
is not a panacea, out it is a step, a tool that the president can use, to reduce pork- 
barrel and low priority spending. 


Response to Written Questions Submitted by Hon. John Glenn Submitted to 

David Keating 

Question 1. What level of savings do you believe could be realized through enact- 
ment of an enhanced or expedited rescission? 

Answer. A General Accounting Office study indicated that the line-item veto 
power could have saved $70 billion over the last twenty years. The Cato Institute 
estimates annual savings at between five and ten billion dollars. 1 believe these esti- 
mates are reasonable. The most important factor is the willingness of the President 
to use the power to cut spending. 

An enhanced rescission power would produce greater savings than an expedited 
rescission procedure, under current law, rescissions proposed by the President have 
often been ignored by Congress, and the money has been spent. If Congress does 
not repass a rescission proposed under enhanced rescission, the spending is can- 
celed. Because rescissions could automatically take effect, a President would be 
more likely to use the enhanced rescission power. 

Question 2. What are the reasons for your opposition to line-item veto power over 
tax legislation? 
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Answer. None of the legislation before the Committee would grant a line-item veto 
or an enhanced rescission power over all tax legislation. One proposal would allow 
an enhanced rescission power only for tax breaks that benefit five or fewer tax- 
payers. my written statement outlines a procedure that would better implement this 
concept. We have no objection to the “tax expenditure” repeal procedure contained 
in S. 14. 

We believe that the power to tax should not be delegated to the IVesident. How- 
ever, we agree that the Supreme Court would likely uphold this power. 

Allowing a line-item veto over all tax legislation could play havoc with efforts for 
fundamental tax reform. It might allow a President to pick and dioose among tax 
increase or tax relief measures contained in a reform bill, and result in a law that 
bears little resemblance to what could have passed the Congress. 

Question 3. Could you please expand on your views regarding the constitutionality 
of item veto power over tax legislation? 

I see a distinct difference between an item veto power over tax legislation and ap- 
propriations. For appropriations, the proposed item veto grants a form of an im- 
poundment power. Inere does not seem to be any Umit to such action by Coi^ess. 

Article I, Action 8 of the Constitution says that “The Congress shall have Power 
to lay and collect Taxes ...” 1 believe that this places Hmits on the ability of 
Congress to delegate the taxing power, but acknowledge that the Supreme Court 
has acknowledged a few limits in this area. I note that the Tax Court, which is the 
most important forum for review of tax disputes, is an Article I, Section 8 Court, 
and it is funded from Legislative Brandi appropriations. Such status for the Tax 
Court provides further evidence for the view that the Founders wanted Congress, 
not the President, to “lay and collect” taxes. 

The special status of the taxing power is also confirmed by Article I, Section 7 
of the Constitution, which provides ^at all tax bills shall originate in the House 
of Representatives. Many tax increase bills pass only the narrowest of majorities. 
Often tax relief measures are incorporated in a bill that increases taxes. A line-item 
veto could allow a President to increase taxes beyond Congressional intent since a 
President might item veto the tax relief sections of the bill. I believe this contrary 
to the provisions of the Constitution that provide for special legislative branch con- 
trol over the power of taxation. As Chief Justice John Marshall wrote in McCulloch 
v. Maryland, “The security against the abuse of power [of taxation] is found in the 
structure of government itself. In imposing a tax, the legislature acts upon its con- 
stituents. This is, in general, a sufllcient security against erroneous ana oppressive 
taxation." 

Mr. Clinger. Norman, Dr. Omstein. 

Mr. Ornstein. Thank you, Mr. Chairman. I want to thank you 
for your nice words earlier and say in return that I am tickleu to 
see you wielding the gavel up here. 

I already have bifocals. I think I need to get a new pair of glasses 
to get used to seeing Republicans on my ri^t here in this body and 
Democrats on my left. 

But I hope that this very salutary change in power, which is 
something that is supposed to be built into democracies, will also 
bring some rethinking of basic propositions on everybody’s part. 

And I would like to take just a couple of minutes, having lis- 
tened, and I commend all of you who stayed through and carefully 
listened to all of us. Mr. Bass, a new Member in particular, who 
has been sitting thoughtfully through all of this, it is a tough posi- 
tion to be in. 

Through most of our history, conservatives were far more wary 
of power concentrated in the hands of the executive, and for more 
appreciative of the power of ConCTess. It is only in the last 30 or 
40 years, as we have seen these Ganges that were really unprece- 
dented, that had one party with a 40-year control of the House of 
Representatives, we hadn’t had even half that length of time where 
there was an unbroken control by one party before. 

And as Republicans tended to dominate the \^ite House, we had 
a different and rather revisionist viewpoint. And I would urge you 
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all, among other things, to go back and read the book that James 
Burnham, the intellectual father of the National Review wrote, 
called Confess and the American Tradition, which sets outs the 
more traditional view, and a view, frankly, that I as a long-stand- 
ing proponent of the powers and prerogatives of Congress would 

And I would remind you, among other things, of a quote that 
Burnham has in that book coming from Chief Justice Taft: “It is 
a breach of the natural fundamental law if ConCTess gives up its 
legislative power and transfers it to the President and judicial 
brsmch.” 

We should always think very carefully, especially when it comes 
to the most fundamental power you have, which is the power of the 
purse. I am glad at this point at one level that you are considering 
a piece of legislation and not a constitutional amendment because 
once you pass a constitutional amendment, you can’t say very eas- 
ily, oops, we made a mistake, we better go back and tinker with 
that, as we can with laws. 

Frankly, I am hoping that with all the other constitutional 
amendments we are considering, which if they passed would be 
more than we passed at any other point in American history other 
than the founmng period with the 10 known as the Bill of Rights, 
that we will think those through very carefully as well. 

You don’t want to make mistakes. You don’t want to have unin- 
tended consequences. I think you have got some problems having 
a piece of legislation that will pass constitutional muster, especially 
after the Chada decision. I have misgivings about the Chada deci- 
sion, but it is there. And you are going to have to work very care- 
fully at it. But think about it. 

And I would like you to think about, too, just simply what is im- 
plied by this transfer of power. I believe what we are dealing with 
here more than anything else is a transfer of power and not so 
much a question of spending restraint. If you look through the 
course of American history, I do not believe that you can really 
make the case that Presidents are more penurious than Congresses 
are. I don’t think in fact that Presidents are budget cutters. I think 
if you look across the ocean, we have a significant amount of re- 
search which would suggest that executive centered political sys- 
tems tend to spend more and more rapidly than lemslative cen- 
tered political systems. So be careful about how mu^ power you 
want to move. 

In addition, let me say I realfr think we have had a myth devel- 
oped about the powerlessness oi the regular Presidential veto. Dur- 
ing the Reagan years, I argued long and mostly fruitlessly with 
friends in the Reagan White House to use that veto and to threaten 
the use of that veto more effectively. 

I believe when you get an appropriations bill that contains items 
that a President doesn’t like or when we have those omnibus con- 
tinuing resolutions that bundle all kinds of junk into them, that if 
the President had vetoed them, brought sizable portions, if not the 
entire Government to a halt, draw the line in the dust and said the 
Congress wants all of these things and I say no, that inevitably the 
President would win in those confrontations, and you had as much 
as anything a failure of will with a President who was more con- 
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cemed about cutting that kind of spending than other Presidents 
have been. But if we, in fact, had a reinvigoration of the regular 
veto we could deal with a lot of these problems. 

Let me iust very quickly address a couple of specific things. I 
would underscore what Bob Reischauer said about the way in 
which you have worded the language on cutting or vetoes involving 
direct spending, i.e. entitlements and tax breaks. I believe certainly 
if you have a veto that is a line-item veto that is limited to discre- 
tionary spending you are going to do very, very little if the overall 
goal to bring in spending restraint. But you have to be careful how 
you deal witn these other areas. 

I don’t think it works if you simply cut spending from programs 
that — at the Federal level that are in fact built on formulas where 
people are entitled by law. You have got to go back and should go 
back to changing those formulas, or you have got to find another 
way of building in something that will work and won’t be getting 
tangled up with endless lawsuits and not accomplish the goal. 

My judgment on taxes would be that you should have — if you are 
going to have a line-item veto or an enhanced or expedited rescis- 
sion, it ought to involve the entire Tax Code. If in fact a President 
decided that he or she wanted to line-item veto a very popular, 
broad-based tax benefit like the mortgage interest deduction and 
Congress doesn’t like that, that is fine, they can go back. But once 
you start to make distinctions about the number of people involved, 
you are into a very, very tricky process, as Bob Reischauer sug- 
gested. 

Finally, let me just si^gest I would favor an expedited rescission. 
I think giving the President the authority to have a vote, turning 
things a little bit more in that direction makes sense. The en- 
hanced rescissions we are talking about I really believe is consider- 
ably more power than the old impoundment authority, to get to one 
of the issues that we discussed before, and troubles me greatly. 

One quick word, as we have had this debate about the courts, I 
would hate to get into the business of exempting anybody. But it 
certainly occurred to me we are all going to think of historical ex- 
amples, and do not think that Governor Weld, with the way in 
which he has exercised an item veto, would be the same as any 
other Governor of Massachusetts or that any President would be 
the same as other Presidents. The historical examples, the example 
of Lyndon Johnson is the one you always ought to keep in mind. 
Lyndon Johnson, Richard Nixon, think of how they would use that 
empowerment. 

You don’t have to have a Member of Congress in and say explic- 
itly, I will veto your dam unless you vote for my MX missile. Smart 
Presidents are much more subtle than that. But it would be a sub- 
stantial transfer of power. I can only think of FDR in the court 
packing time, when you had a very great disagreement between the 
President and the Supreme Court, and the outlet the President 
chose was to try to enlarge the size of the court. Just imagine what 
a President with a line-item veto would have done at that point, 
given his great disagreements with the courts. 

So that is a historical example we ought to have on the record. 
Thank you. 

Mr. Clinger. Thank you very much, Norman. 
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Mr. Clinger. Congressman Shays. 

Mr. Shays. Thank you. I would just like to thank all three gen- 
tlemen who have testified because they have been giants in this 
whole issue, taxpayers groups, Citizens Against Government 
Waste. 

Dr. Ornstein, I love your affection for Congress, and I thank you 
for having that affection even when we haven’t always been lov- 
able. I would like to yield my time to Mr. Blute. 

Mr. Blitte. I would agree with what my colleague from Connecti- 
cut said. I believe most Members of Confess have a great deal of 
respect for all of your organizations and the work that you do. 

I wanted to ask Dr. Ornstein, in a colloquy with one of my Demo- 
cratic colleagues earlier on this, on the issue of whether the Presi- 
dent in the early days of the republic actually, inasmuch as a line- 
item veto, because the appropriations bills that the Congress sent 
him were narrow and he was able to veto them, and that with the 
rise of things like omnibus bills and continuing resolutions and 
budget riders, that the President didn’t have to deal with at that 
time, that, in effect, what we are trying to do is restore the Presi- 
dent’s capability that he had in the early stages of the republic be- 
fore these more modern developments. 

Mr. Ornstein. There is a lot of truth to what you sav, Mr. Blute. 
I am kind of amused, whenever in the past I would show Mr. 
Smith Goes to Washington to my students, which, as you will re- 
call, dealt with a pork-barrel project that the noble Jimmy Stewart 
was trying to save, they showed the piece of legislation, which at 
the time had every little small item as a separate line in the bill. 
That is not the way we legislate, and it hasn’t been the way we 
have legislated for a long time. 

And back when it was the way we legislated, it was much easier 
for a President to single out items. That is one reason why a kind 
of constitutional breach has been discussed in the past would not 
be effective, because so much of what we do is in reports now, and 
in omnibus bills. 

But let me say as well that the power of the President has 
evolved and enlarged itself enormously since those days in many, 
many ways as well. The Congress and what we do with legislating 
in the modem era has changed. The President’s power is an awe- 
some one right now. 

As I suggested in my testimony, if a President were more effec- 
tive and more aggressive in using the veto, I believe that you could 
make the case that having a veto over an omnibus bill, which real- 
ly would shake things up and shake up everybody, is a far more 
effective tool, and indeed, what we found, at least twice during the 
Reagan years, was that President Reagan, when an omnibus bill 
came up, but this came late after much cajoling, said here are 10 
or 12 specific items I find noxious and unacceptable. If you include 
them, I will veto this emd I will take it to the country. If you don’t 
include them, I will accept it. And they were excluded. 

If a President wants, that President can use the equivalent now. 
Most Presidents these days have been far too passive in their will- 
ingness to take on a lot of these issues. And of course what we 
have seen often is when Presidents have been willing to take them 
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on, as Jimmy Carter was, rather clumsily, with water projects, 
they get burned and step back from it. 

I am not sure this power would make them more willing to take 
on those narrow and more controversial issues, but rather would 
make them far more willing, I believe, to use this enhanced power, 
to get their own priorities, which history has suggested do not in- 
volve, on balance, less spending than Congresses. 

Mr. Blute. Thank you, Mr. Chairman. 

Mr. Clinger. Thank you. The gentlelady from Florida? 

Mrs. Thurman. Thank you, Mr. Chairman. 

Mr. Keating, I have to ask this question because I always want 
to ask this question of what is pork-barrel spending. How do you 
define that? So if we have to go to the President to talk about 
this 

Mr. Keating. I would say it is anything that is not in the na- 
tional interest, something targeted toward a certain district, region, 
or State. That would be my definition. 

Mrs. Thurman. OK Let me ask a couple of other questions. One 
of the concerns that we have talked about a little bit was the in- 
credible amount of power over the Congress by the President. And 
some of this, not just the power to stop Congress from spending but 
also to increase spending. I am going to give you an example. 

Last year, many Members in both parties objected to the Presi- 
dent’s crime bill on the CTounds that it was too costly, and their 
defeat of the bill forced the President to agree to change it in the 
bill in order to get it passed. In fact, what we saw was those dollars 
come down. 

Do you think that if he had had a line-item veto at that time and 
had used that to threaten Congress and Members about particular 
projects in their area, that we would have seen a result of that bill 
going down in cost as versus staying at $33 billion? 

Mr. Keating. Well, I g^ess the answer is we will never know. 
But given the climate around that bill, given the national attention 
of that bill, I doubt it would have changed. I think Members would 
have stood firm on the issue at that time. I don’t think they would 
have been bluffed by the President at that time. That is not to say 
that every Member would take that view, or even in a future Con- 
gress other Members may take that view. But 1 think during that 
debate, certainly we probably would have seen a similar result. 

And I think also President Clinton tried such tactics. Members 
who were subject to them, given especially the President’s popu- 
larity last year, they probably would have gone to the media with 
them and said what they were being threatened with. So it prob- 
ably would have even further undercut the President’s position on 
the spending. 

Mrs. 'Thurman. Dr. Ornstein, you look like you want to answer 
this, too. 

Mr. Ornstein. Of course. We know, first of all, that Presidents, 
including President Clinton, will use every bit of power and author- 
ity that they have, including promising things to Members to try 
to get votes. So with President Clinton, as with other Presidents, 
we can look at areas where they would have gone the extra steps 
to try and bring those votes over. 
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It would have been on the stimulus package in 1993, in the Sen- 
ate. And I think, clearly, it would have been before the vote on the 
rule in the House. 

Now, most Presidents are not going to issue press releases saying 
that they have threatened Members of Congress with the denial of 
things that matter to them veiy much. But they will do it in a 
more subtle fashion. But I would make the case that when you are 
just a few votes away, and you have things that are very small in 
dollar terms in the overall budget but that matter enormously to 
individual Members of Congress, the leverage becomes veiy sub- 
stantial and he very possibly would have gotten the votes to put 
him over the top on the rule, and if the rule had passed, the crime 
bill as it was originally written probably would have passed over- 
whelmingly. 

Now, there may be instances, as with the budget in 1993, where 
a President would use that power to bring more savings, more dis- 
cipline to the budget as opposed to the other. But I would argue 
that over time it would have the opposite effect. And we would get 
more bridges, more dams, more of tnose things that matter to indi- 
vidual Members, and more of those Presidents priorities, which are 
going to mean more spending. 

Mrs. Thurman. Mr. Keating, let me ask another question. In 
your testimony you talked about that, with the passage of a line- 
item veto it would kind of send a signal that Congress is finally 
taking our fiscal crisis seriously. 

The discretionary spending part of the budget, I know you are 
aware, has been declining as a share of total outlays under the 
spending caps enacted as part of the Budget Enforcement Act. Are 
not the spending caps on discretionary spending we have already 
put in place an even better signal of congressional awareness of our 
country’s fiscal crisis than the line-item veto? 

Mr. Keating. I think it is another good signal. But I think that 
there are a lot of Republican candidates that campaimied on a line- 
item veto in this last election, and I think one of the things they 
certainly ought to follow through on is their pledge. If we had seen 
President Bush follow through on his pledge in 1988, I don’t think 
we would have the kind oi spending control problems we have 
today. 

So I think one reason why people are so cynical about Congress 
is, we hear very explicit promises made in elections about control- 
ling spending, controlling taxes, and then when it comes to actually 
putting those promises into effect we don’t see them happen. 

So I think that is another reason why it is important to follow 
through with the line-item veto. I believe that on balance it will 
help control spending, and I think if you look at the States where 
chief executives in the States, Governors, have used the line-item 
veto, I think the evidence would tend to indicate a slight reduction 
in spending, not overwhelming 

Mrs. Thurman. However, Mr. Keating, I will disagree with a re- 
port that was given to us earlier that ^owed that they did use it 
for political reasons as well and not necessarily for deficits in 
spending. I am going to run out of time. 

Mr. IteATiNG. An intergovernmental relations report a number of 
years ago looked at this and didn’t find any evidence that a line- 
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item veto would increase spending. It didn’t find strong evidence it 
would decrease it very much, either. I think the real important 
thing is the character of whoever is Governor or President at the 
time. 

I would agree that President Reagan and President Bush should 
certainly have tried to draw the line in the sand more often and 
more publicly. And if I were President, I certainly wouldn’t have 
had any problem vetoing these big bills and tossing them back in 
Congress. 

Mrs. Thurman. Mr. Winkelmann, you talked about the 43 States 
having line-item veto, yet we saw today that there was a clear indi- 
cation that there were 10 States that went a little bit further. 

Have you got an opinion on which one of those you prefer? 

Mr. Winkelmann. We don’t, and we want to limit our rec- 
ommendations at least here to the alternatives before us, and we 
are very satisfied that the Contract for the time being is more than 
sufficient, taking into consideration the comments that Norm 
Omstein made. 

This is not something I trust you all are going into blithely. It 
has been an issue in the country before. Recognizing what David 
said and what our testimony is too, at some point we really would 
like to see you reach in and somehow grapple with the entitlements 
for new entitlement programs, because that really is where much 
of the major spending problem is. 

But if I may respond to an earlier question of yours, you had 
asked what pork is. Members of Confess have established seven 
criteria for what constitutes pork. While no one of them is probably 
sufficient, taken together they really do mve an objective test for 
pork. I will provide your staff with a list of those. 

[The information referred to follows:] 

A project is pork if it is requested by only one chamber of Congress; not specifi- 
cally authorized; not competitively awarded; not requested by the iVesident; greatly 
exceeds the President’s budget request or the previous year’s funding; not the sub- 
ject of a congressional hearing; or, serves only a local interest. CAGW calls it pork 
if it meets only one on these criteria; the porkbusters require three of the seven cri- 
teria to be met and have introduced legislation to eliminate pork-barrel items in 
each of the last two sessions of Congress. 

Mr. Clinger. The gentlelady’s time has expired. The gentleman 
from California. 

Mr. Horn. 'Thank you very much, Mr. Chairman. 

I have enjoyed this testimony. The National Taxpayers Union 
and the Citizens Against Government Waste have done a valuable 
service, I think, throughout the 2 years I have been here in terms 
of providing advice on various projects as well as just spending 
practices generally. 

So your testimony has been very helpful. Along with other Mem- 
bers, appreciate the fact that you have honored a number of us in 
both parties who have tried to think about economy and getting 
control of this deficit and this unbelievable national debt. 

But let me note, I should say, Mr. WinkelmEmn, I think in your 
testimony I was fascinated by the list of egregious pork-barrel 
spending, because when the definition came up on pork barrel, 
some of my colleagues had defined pork-barrel spending as that 
spending for a valid project in another Member’s district. And it is 
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usually picking on a particular district, but when you look at it, 
there is some reason for it historically. 

And my friend, Dr. Ornstein, can go back to the times of Thomas 
Hart Benton, I am sure, and the whole expansion of the West, with 
transcontinental railroads, roads, canals, you name it. That was 
called pork barrel by many of our — even friends sitting looking to- 
ward Europe, and we could not have opened up the West without 
some dynamic, ingenious people, the Bud Shusters of that day; 
namely Thomas Hart Benton, who said we have a future looking 
West, and we did. 

And we in California are grateful they could finally get a railroad 
to us that would save it from being shot up in covered wagons. 

But what I am curious about is in one of my favorite groups, the 
Citizens Against Government Waste, you list a number of projects. 
A lot of them do, on the surface, sound like pork barrel, and I 
wouldn’t vote for them. Mr. Steinbrenner can t^e care of himself, 
and a few others. But something like the $120 million for a court- 
house in Phoenix, AZ, I will say I know absolutely nothing about 
that project. I don’t know if it is good or bad. I have nothing to do 
with Phoenix or Arizona. But tell me what the criteria is, why that 
is on the list? 

Mr. WiNKELMANN. I would be happy to. That made the list be- 
cause it was either $20 or $30 million over budget, and according 
to the General Services Administration, the Congress has voted for 
and the President has signed authorization bills for in excess of, I 
think it is, $1 billion more office space for the judiciary than they 
can use. 

It is to the point where when we prepared a video on pork-barrel 
spending this year, two Federal judges, in effect, went on camera 
for us in this video to lament the fact that they are out of control, 
the judicial branch is out of control. 

And our most recent Supreme Court Justice, the man who de- 
signed — helped design emd plan the courthouse in Boston, you 
know, I look around myself at a beautiful, beautiful room here, but 
you guys look like pikers compared to some of these courthouses 
being built. They were excessively spent. And the criteria used 
really address the question about the westward expansion. That is 
a good point to make. 

Representative David Skaggs, yesterday when we testified before 
Interior Appropriations, raised this issue very well. He asked, are 
there externalities that demand of us, action by the Confess to in- 
crease spending for the national good? We had the first intellectual 
debate that I have heard before that committee for a long time. For 
20 minutes they talked about the need for jobs that cannot be done 
except by the Federal Government. 

Yesterday Bob Samuelson in the Post and today Bill Murchison 
in the Washington Times, not exactly two sister publications, made 
the same point, that we have confused the difference between our 
wants and our national needs. And so I would say to you that the 
courthouse itself was needed. In that particular case, in Phoenix 
they needed a courthouse. But from the start of the authorization 
to the last piece of marble from Italy being put in place, it went 
25 percent over budget. 
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And this Congress went along with it. And those reauthoriza- 
tions and those extensions of the appropriations are precisely what 
we want a President to be able to get at. 

And in respect to projects that come to a specific district, one of 
the criteria that Members of Congress of the Pork Busters Coali- 
tion has set up as a criterion is if it serves a purely local interest, 
why in the world are we spending the money? 

And I apologize for dominating your time. If I may add, when the 
budget is balanced, we are going to be out of business, and I pray 
for that day that I will not have to have a job, you know, knocking 
Congress around for the way you spend money. 

But we have budget caps in place and they have done a very, 
veiy good job. They have provided discipline and cover for Members 
of Confess, and I think that is very important, but you see the job 
is not done yet. When the budget is balanced, it won’t be pork-bar- 
rel spending. It will return to some other description. 

Mr. Horn. That is a very good example and I am glad to hear 
what the problem was. The problem was not the whole $120 mil- 
lion. The problem was the excesses going into that courthouse that 
ran up the costs. And I believe, Mr. Chairman, that would be per- 
missible, would it not, for the President to cut that figure down to 
a reasonable figure, to try and control excesses and force the judici- 
ary to rethink the 

Mr. WiNKELMANN. That is the genius of the enhanced rescission 
as opposed to a real line-item veto. 

Mr. Horn. As far as my friend. Dr. Ornstein, I agree with a lot 
of what you say, certainly on the constitutional amendment point. 

I don’t know if you were in the room when our colleague, Mr. 
Moran of Virginia, cited the fact that there were four Presidents, 
and we kidded on this side that none of the people who were for 
this constitutional amendment had ever heard of Lyndon Johnson 
or Richard Nixon. You are absolutely correct. I would favor this 
only in its statutory form, because it gives Congress the right to 
pull it back. 

It would take a two-thirds vote if a feisty President vetoed the 
pullback or to sunset it to see how it worked. 

I remember during the Reagan administration I suggested to 
them that they ask ConCTess, use his persuasive abilities, as long 
as we have a national debt, as long as we — a substantial propor- 
tion, and then it was only a trillion, and as long as we have an an- 
nual deficit, the President of the United States ought to be given 
the authority to go through appropriation bills by Congress, bill by 
bill. If he misuses it for partisan reasons, that authority will go 
until you get a President that doesn’t misuse it for partisan rea- 
sons. 

So that would give us at least the flexibility when, you are right, 
a shift of power would be under way. 

Mr. Clinger. ’The gentleman’s time has expired. 

Mr. Ornstein. With indulgence, could I make a brief comment 
to my good friend and former colleague in political science. I don’t 
worry about whether a President would use it for partisan reasons 
but for policy reasons. I think President Clinton would have tried 
to use it to get leverage over Democratic votes, at least as much, 
if not more, than for Republican votes. 
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I agree with Bob Reischauer. I do not think that all procedural 
changes are meaningless in this process. I don’t think that Gramm- 
Rudman worked. It left off far too many opportunities for per- 
nicious mischief, but I do believe the pay-go caps have worked re- 
markably well. If you look at what restraint we have put on the 
discretionary budget, the discretionary budget was $535 billion in 
1991; $536 in 1992; $533 in 1994; and it is projected to be $544 
and right around that range for the next 4 years. Those are real 
numbers. That doesn’t involve phony budgeting. That process has 
worked. 

We need to look veiy much more carefully at why that worked 
and other attempts or gimmicks did not work. But what is also 
clear from this is that the problem now is not in this discretionary 
portion of the budget, including most of what we would call pork. 
We can bring more restraint. And the fact is that the political proc- 
ess has now elected a Congress that is intent on bringing dramati- 
cally more restraint to the process, and it will work. 

We do have to find a far better way of bringing entitlement pro- 
grams which are outside this process under control. I don’t think 
we have done it here. I wish we had. It has got to work in a dif- 
ferent way. But that is where we ought to be devoting our time and 
attention, because that is where the problem is in terms of the lack 
of restraint now. 

Mr. Horn. You are absolutely right. We have to cap some of the 
entitlement, not social security, we have all agreed that is off the 
table, and there are a few others similar to it, certain trust funds 
that are off. But Congress ought to have the right to set a goal, 
give the executive the power to achieve that goal. 

Mr. Clinger. The time of the gentleman has expired. 

Those of us who also serve on the Committee on the Infrastruc- 
ture and Transportation get very nervous when you talk about 
pork barrel, because one man’s pork barrel has been described as 
another man’s economic development. 

But I take the point. I would now like to recognize the gentlelady 
from the State of New York. 

Ms. Slaughter. Thank you, Mr. Chairman. 

Good afternoon. I have been in Congress now for 8 years. I have 
been concerned, frankly, with the blurring of the lines between 
what is congressional responsibility and what is executive respon- 
sibility. And I think we have seen a considerable whittling away 
of that. And I keep reminding myself that those of us who serve 
in the House of Reprfesentatives are the ones who are closest to the 
people. We are the ones who go home on weekends, meet with our 
constituents; we are the ones who talk to them on the street and 
know what they need. 

I am very concerned that we give away what is basically their 
power to act through us. And I do think that there could be many 
occasions where Presidents could be vindictive, where they might 
think it is smart. For example, let’s say that some of our States 
only have one Representative in the House, and that is not a great 
body of people to go and push for any issue. And the Governor of 
that State might be an enemy of some sort of that Representative, 
and he will just say, “As long as I am President of the United 
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States, nothing will go there.” That is really not beyond the realm 
of possibility. 

But the more important thing that I want to ask, because I know 
you spend a lot of time on this: since 1974 to 1992, the Congress 
of the United States has cut $17 billion more from the rescissions 
than the President asked for. And given that fact that we were $17 
billion more frugal than whoever was sitting in the White House, 
what evidence do you have that it would be better if we gave that 
up and sent it down to Pennsylvania Avenue? 

Mr. WiNKELMANN. May I respond? I think that part of the testi- 
mony that I delivered, and I apologize you weren’t here. Presi- 
dential pork is no better than concessional pork. And I think the 
rescissions that you talk about, and in all of this respect we are al- 
ways talking about policy decisions being made, even if it is on a 
single water project somewhere, that is a policy decision. 

I think the evidence that it is necessary is that there is still in 
the budget, at least as of your last budget, $6.2 billion in funding, 
which represents no national needs, or in most cases was not au- 
thorized, or was not requested by the President, or was slipped into 
conference reports in the middle of the night and meets any num- 
ber of criteria, objective criteria for what pork is. 

I met this morning with staff of the Agriculture Appropriations 
Subcommittee and they think they have done a wonderful job of re- 
ducing all the spending right down to the last nickel that can be 
taken out of the Department of Agriculture. I not, so, respectfully 
disaceed with them, but I told them that the job is not done until 
the deficit is eliminated. 

In that respect, we have to look ever^here, if it is for $6 billion. 

Ms. Slaughter. That is true, and I nave been very proud watch- 
ing this deficit drop, and we have been very disciplined about that 
cap. I think that has made a major difference. But there isn’t any 
evidence — perhaps none of it will be perfect so that we will get out 
every jot and tittle of it, but there is simply no evidence anywhere 
that I know of that the President would be more frugal than we 
are. 

We have indeed been far more cost conscious and done more cut- 
ting than the White House has in almost 20 years. I know our sub- 
ject is not bucket today, but I can tell you that for the last number 
of years, the Congress has given back to the Presidents much less 
money than they have asked in budget proposals. 

The process we go through here, committee by committee, tiying 
to really do the best that we can for the people we represent, has 
been, I think, a time honored way of doing this. I don’t like to just 
throw more and more over to the President, and the party doesn’t 
matter to me. I think I am — I don’t want to say cynical. Maybe I 
am more of a realist. I would not trust anybody with that enormous 
amount of power all alone, if they were a person, again, who went 
to the public to do what they wanted to do. 

As a State legislator and as a Federal legislator, I have watched 
many times things we thought were good projects that we have 
tried to work in that really — and I am sure my colleagues have 
too— that the executive went out and took control and command of 
it, because they go all over the country and run for reelection, and 
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we never get mentioned. There has been many a ribbon cutting 
where I wasn’t around. 

The point I want to make with you is that none of us should 
spend a penny more than we have to. That is one of the reasons — 
we are not in this business to declare a dividend or make a profit. 
But I think that you are barking up the wrong tree if you have just 
bought into the fact that a President will do a better job than the 
people’s Representatives. I just don’t see — we have no evidence for 
that. 

Mr. WiNKELMANN. It is not that we believe the President will do 
a better job. We believe the rescissions you all ought to congratu- 
late yourself for, from 1974 to 1992, were necessary. The country 
hasn’t fallen apart because of those rescissions. We are climbing up 
one side of the tree and you are talking about climbing up the 
other side of the tree. President Reagan had some very specific rec- 
ommendations not honored by this country with regard to rescis- 
sions. You all chose to take a different route. 

Our point is that the power should be shared, both — and through 
the line-item veto. 

Ms. Slaughter. Let me say something, too. The country is not 
falling apart. Sixty-five percent of the bridges of the State of New 
York are substandard and we don’t have any money to fix them 
with. And some of them are even dangerous. We have only built 
one airport in the United States since 1972, and that is Stapleton, 
and of course it doesn’t work. 

But we have neglected ourselves pretty dreadfully. We have 
cities with water projects that are 200 years old. I g^ess some of 
them probably go back to wooden sewers and all of that. And it is 
not that we are living in high cotton in this country, that we don’t 
need help. I think it is a harsh judgment. When people don’t have 
drinking water — in my previous district I had a little town called 
Le Roy, New York. They had no water to drink. People were carry- 
ing water to drink. There was not a drop of money here or in Al- 
bany that we could give those people to help them build that water 
project. Nothing. 

I am sure that is multiplied all over the States. People from 
Texas will tell you that on the border, where they have token all 
the junk from Mexico, and where the sewage runs, from the San 
Diego sewage plant, and where babies are born with no brains, and 
all the awful problems that they have there with pollution, it may 
look like a colossal waste, but you could make a case here that the 
country, the infrastructure here is in very bad taste. 

If I can take one more second, Mr. Chairman, I am very inter- 
ested in high-speed rail. I think that is really the way we need to 
JO. I don’t want to build a lot more airports. I know we keep paving 
Dver everything. Fastest trmn in the United States of America was 
in 1892. And the New York Central Railroad was owned by a man 
Tom my part of the country, Mr. Richman. And he wanted to see 
ust how fast a train could go. And over wooden track he got his 
jest steam engine and off they went. And achieved 103 miles an 
lour. And today, a hundred years later, we go half that fast. 

So I always think that shows we are just not really on high cot- 
on here. The people we have supported for years are flitting 
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around on high-speed rail in Europe. We have neglected ourselves 
terribly. 

Mr. WiNKELMANN. Citizens Against Government Waste does not 
disagree with anything you have just said at all. 

Mr. CuNGER. I just have one comment. We have alluded to the 
Chada decision here, which I happen to think is not a very good 
decision, but it is the law of the land. I am wondering, Norman, 
you referred to it, as did John Spratt. Do any of these — ^you sug- 
gest, I think, that these proposals, one or perhaps all of them, 
would run afoul constitutionally out of the Chada decision. Is that 
basically 

Mr. Ornstein. I fear that is the case, Mr. Chairman. You know, 
the discussion of the judiciary, you may want to get a little — do a 
little gaming here as well. 

Mr. Clinger. It has occurred to me. 

Mr. Ornstein. They might find a little more constitutional merit 
if they are exempted from it than they would otherwise. 

Mr. Ornstein. But I think if you look at Chada and then you 
look at enhanced rescission as a piece of legislation, I am skeptical. 

You can never predict this court, especially, on almost anything. 
An expedited rescission, which itself has never been challenged, 
and basically says you are simply guaranteeing a vote, you are 
shifting the process in that way. Probably makes it an enhanced 
rescission. I am skeptical. We are probably going to come back to 
the drawing board. 

Mr. Clinger. Anybody have a different opinion than that? 

Mr. Keating. Personally, I think there is a good chance it would 
be upheld, because you can think of it as sort of a delegation of 
power to the President not to spend this money. It goes back to the 
Congress. Congress would have to pass it through two Houses and 
it would have to be presented as a piece of legislation to the Presi- 
dent for his signature. Chada was one House veto of rules and 
such. 

In fact, I know a lot of Republicans are interested in getting 
more control over the rulemaking procedure. Perhaps a revolution- 
aiy idea but I think one that holds a lot of common sense to it is 
to require that regulations proposed by the executive branch go 
back to the Congress for their ultimate approval. 

Too many laws are too vague. They give too much authority to 
the executive branch to come up with all kinds of strange interpre- 
tations. And if they had to be passed into law by the Congress, per- 
haps the costs and benefits of regulations would be more carefully 
weighed by the executive branch as well as by Members of Con- 
gress who would be ultimately responsible for them. 

Mr. Clinger. So we are going to start down that path next week 
when we consider in this committee a moratorium on 

Mr. Keating. This is one way. You can say instead of a morato- 
rium, let them issue rules, but they wouldn’t take effect until Con- 
gress approves them in both Houses. 

Mr. Ornstein. Mr. Chairman, apropos of Mrs. Slaughter’s com- 
ments, I might recall that you spent a lot of time and did a lot of 
very good work on a capital budget a few years ago 

Mr. Clinger. Appreciate the plug. 
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Mr. Ornstein. And which, unfortunately, never got very far. And 
now as we talk about priorities, as much as spending it is a ques- 
tion of priorities, where we are using more and more of our money 
as taxpayers to transfer from one group of people to another, and 
not to try to build or invest, that we might very well — and you 
might, in this new role, viji^orously pick up that cudgel again, and 
it might get us in a very netful debate about what the priorities 
of the country are, and whether, even if we decide we want to 
spend a whole lot less, we should be shift the priorities in them. 

One of the difficulties I see is we are going to focus intensively, 
and the appropriations process now is going to be the real center 
of the cutting, but that is a third of the budget. And we are going 
to make some cuts that are probably counterproductive, under the 
enormous pressure and under the zero sum game we are going to 
get into there, and, unfortunately, in many cases, that we will 
move away from investment even more. 

We have to try to bring that balance back and you can probably 
serve a very, very useful role here. 

Mr. Clinger. I appreciate the plug, and I will tell you that the 
bill is going to be reintroduced. It is going to be referred solely to 
this committee. And I have already discussed the possibility with 
Chairman Horn of the subcommittee of jurisdiction, and he has as- 
sured me that he will hold hearings on that, and I am very anx- 
ious, after 16 years, to really see something. 

Gentlemen, we thank you all very, very much for your 

Mr. WiNKELMANN. Before we go off the record, I want to, on be- 
half, I hope, of every American, to congratulate you and the Senate, 
the other body, in deciding to join your decision last Wednesday. 
And I believe the Congressional Accountability Act is on its way to 
becoming a law. And as a group that worked long and hard to get 
that, and I wish Chris Shays were in the room, I want to thank 
you very much. We appreciate it. 

Mr. Clinger. Mr. Solomon’s statement will be included in the 
record. 

[The prepared statement of Hon. Gerald B.H. Solomon follows:] 

Prepared Statement of Hon. Gerald BJl. Soloman, a Representative in 
Congress From the State of New York 

Mr. Chairman and Members of the Committee: I appreciate the opportunity to 
testify before the new Government Reform and Oversight Co mmi ttee in strong sup- 
port of giving the President a legislative line item veto. 

Mr. Chairman, as we sit here today the federal debt hovers above $4.6 trillion, 
the annual deficit is projected to top $200 biUion every year this century, and gov- 
ernment spending is adding $10,000 to the debt every second. Furthermore, every- 
man; woman and child carries a public debt burden of $13,500 and the federal gov- 
ernment will pay over $2 trillion in interest payments on the debt between now and 
the year 2002. This nation faces a real fiscal crisis which, I believe, can only be 
averted by fundamental changes in the way Congress authorizes, appropriates and 
obligates the taxpayer’s money. H.R. 2, "The Line Item Veto Act”, provides this fun- 
damental change. 

As the members of this Committee are well aware, 1 have, along with many oth- 
ers, pushed unsuccessfully for many years to pass a true legislative, line item veto. 
It is refreshing to finally see such a proposal a the base bill for floor debate and 
consideration of this important issue. 

Having fight twice in the 103rd Congress to pass a true line item veto substitute 
to reported “expedited rescission” legislation, I commend the Committee for its wise 
and prompt consideration of this legislation in the 104th Congress. 'This will be, to 
my knowledge, the first time a House Committee has reported a true line item veto 
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bill. Our first attempt occurred on April 29,1993, when Representative Castle and 
I ofTered a substitute to H.R. 1578 to subject presidential rescissions to a Congres- 
sional disapproval process. However, this amendment was reacted by a vote of 198 
to 219. On July 14, 1994, I tried again by oftering with our former Minority Leader 
Bob Michel a substitute to H.R. 4600 to make presidential vetoes of both budget au- 
thoritv and targeted tax beneRts subject to a congressional disapproval process. 
This, however, mso lost, but by a much smaller margin of 205 to 218. 

As most members of the Committee are familiar with the details of this legisla- 
tion, I would like to take this time to highlight two specific area of H.R. 2 which 
I believe make very substantive reforms to current law. 

H-R. 2, as introduced by the Chairman, is virtually identical to the amendment 
I ofTered last July. As a true line item veto, this bill provides that, unless the Con- 
gress acts within a specified period to disapprove the President’s rescissions, those 
rescissions will automatically take effect and the identified spending or targeted tax 
benefit will be cancelled. Moreover, inclusion of the veto authority over targeted tax 
benefits will grant the President the ability to assure that tax changes and benefits 
are broadly dispersed throughout all taxpayers. Those benefit proposals affecting a 
small number of taxpayers, whether individuals or corporate, will be given extra 
scrutiny. This is the prorar response to spending reduction and tax benefit rescis- 
sion proposals from the Executive Branch. Bv placing the burden of action on Con- 
gress to disapprove spending cuts and tax Mnefits, the system is biased toward 
spending restraint. 

This bias is in direct contrast with current law. For example, according to GAO, 
since 1974, Presidents have requested 1,019 individual rescissions of appropriations. 
Congress has “approved” only 354 — 34.5 percent — of these, amounting to thirty per- 
cent of the dollar volume of the proposea rescissions. Excluding 1981, Congress nas 
approved less than 20 percent of the dollar volume of rescissions proposed oy Presi- 
dents. Furthermore, Congress has simply ignored $48 billion in rescissions proposed 
under Title X of the 1974 Budget Act, refusing to take a vote on the merits. The 
current process requiring Congressional approval of rescissions tUts the process to- 
ward increasing sending and not toward spending reduction. 

Mr. Chairman, I am also reminded of the difficulty involved in utilizing the expe- 
dited procedures in current law. My collea^es may recall the hardships our col- 
league from Illinois, Mr. Fawell, encountered while to obtain votes on ninety- 

six of President Bush’s rescissions in April of 1992. Vmile attempting to invoke sec- 
tions 1012 and 1017 of the Budget Act, members of the House were blocked in their 
efforts by a waiving of the rules. Section 904 of the Budget Act makes these provi- 
sions “an exercise of the rulemaking power of the House of Representatives and the 
Senate,” meaning that they can be waived by the vote of a simple majority. A true, 
legislative line item veto such as H.R. 2 is not superseded by the rulemEiking au- 
thority of the House and subsequently vetoes could not be obstructed by a manipula- 
tion of the rules of the House . 

H.R. 2 would greatly change the rescission process by maintainir^ both legislative 
and executive accountability while preserving the constitutional framework of the 
separation of power. Forty-three of the nation’s governors exercise line item veto au- 
thority and it is time to give the President similar veto authority. 

Mr. Chairman, in the past few months President Clinton has voiced his support 
for this bill, actually asking Congress to send it to his desk. I applaud him for his 
latest decision, after having supported it in his Presidential election campaign and 
switching to support an enhanced rescission process over the past two years. Wheth- 
er Democrat or Republican, I strongly believe the President must be granted this 
authority. Special interest spending, toe deficit and the debt are bipartisan dilem- 
mas which must be resolved through bipartisan measures. 

Having been first introduced in the House of Representatives in 1876 and with 
Congresa record of only balancing twenty-seven federal budgets since 1901, this fis- 
cal tool is fundamentally important to all efforts to regain control of the budget. 
Again, I commend the Committee for holding this hearing and urge prompt and 
unanimous support for this true line item veto. 

I thank the C^ommittee for its time and consideration. 
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C<mptroner Gcncnl 
of the United Stntee 

WeeUngtoi, D.C. 10td« 


B-258826 

November 17, 1994 


To the Preadent of the Senate and the 
Speaker of the House of Representatives 

In order to keep the Congress ^prised of the amount and frequency of 
rescissions proposed and enacted we have updated our previous compilation 
of historical information and statistics regarding rescissions proposed by the 
executive branch and rescissions enacted by the Congress through the close 
of the fiscal year. Ihese statistics were prepared in accordance with the 
same scope and methodology used in compiling our previous tables. 

I trust you will find this information useful 
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Congressional Research Service • The Library of Congress • Washington, D.C. 20540-7000 


December 30, 1994 


TO 

Hon. Gcrftid B. Solomon 


Committee on Rules, U. S. House of Representatives 
Attn: Don Wolfensberger 

FROM 

American Law Division 

SUBJECT 

Constitutionality of Granting President Power to Reduce 
Diseretionaiy Budget Authority and to Revoke Certain 
Targeted Tax Benefits 


This memorandum responds to your request for coirstitutional analysis of 
a draft bill to be introduced into the 104th Congress. The draft, entitled by { 1 
thereof as the lane Item Veto Act,* would empower the President to rescind all 
or part of any diacretionaiy budget authority or to veto any targeted tax benefit, 
as defined by the bill, within any revenue l»U. 

Enactment of this bill, as it is more fiilly described below, would raise 
several interrelated constitutional issues. Conceptually, the bill appears to be a 
delegation of authority to the President to decline to enforce all or part of a 
congressional enactment providing budget authority for some purpose(s) or to 
enforce all of a certain kind of tax benefit. The questions higfali^ted I 7 this 
approach would be: (II May Congress delegate this power with regard to 
spending and taxing authority? (2) Must Congress elaborate standards to guide 
and inform presidential execution of the delegated authority, and, if so, are the 
standards contained in the bill suflicient? (3) Would it violate the doctrine of 
separation of powers to delegate to the President the power, under these 
conditions, to invalidate all or part of a law enacted by Congress and signed by 
the Chief Executive? Additionally, (4) is there a separate constitutional problem 
raised by giving the President the power to 'repeal* a law, in effect, the 
supersession problem? And, (5) would a time constraint placed upon Congress’ 
opportunity to reconsider a vetoed bill impngs upon the Constitution? 

This memorandum, following a description of the draft designed to high- 
light the provisions giving rise to constitutional questions, is in six parts. First, 
we describe generally the provisions of the draft bill. Second, ws provide the 
necessary background for evaluation of the constitutional issues, by briefly 
discussing the impoundment controversy of the 1970e and the congressional and 
judicial responses thereto and the snactmeot of the Balanced Budget and 
Emergency Deficit Control Act of 198S. Third, we analyxe the delegation 
doctrine and its application to the proposed bill in raspaet b^ to spending and 
taxing authority. Fourth, more apcciflcaliy, ws treat the standards requirement 
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of the delegation doctrine and aaseu the likelihood of the bill meeting thii 
requiiite if it should be enacted. Fifth, we address the question whether there 
are limits on the power of Congress to authorize the President to set aside an 
act of Congress. Sixth, we consider the veto reconsideration question in terms 
of its time limit. 

In sum, we generally conclude that the bill is an exercise of delegation, 
which, under the precedents, is permissible. We conclude that the standards 
included in the draft are sufficient to meet the requirements that have been 
judicially proposed. Further, we conclude that the precedents establish no 
constitutional barrier to delegation of a power to the Pmident, or in fact to any 
other permissible recipient of delegated authority, to set aside or void an act of 
Congress. Finally, we evaluate briefly the draft bill in the context of an overall 
separation-of-powers analysis and conclude that the precedents do not support 
any appreciable likelihood of success of a challenge baaed on this ground. We do 
suggest that one provision of the draft, specifically the setting of a time 
limitation within which Congress must act on an override of a presidential veto 
of a bill to restore reeeinded budget or taxing authority, may raise a serious 
question about its comportment with Article I, { 7 of the Constitution, althou^ 
no definitive resolution of that issue is possible. 

The Provisions of the Draft BUI 

The bill authorizes the President, when be makes certain prescribed 
determinations, to rescind all or part of any discretionary budget authority or 
veto any target^ tax benefit witUn any revenue bill. The President is directed 
to submit to Congress separate messages for each appropriation bill or revenue 
bill detailing the rescissions or vetoes that he has c^e in the particular bill. 
Each message must be sent to Congress within 20 calendar days (not including 
Saturdays, Sundays, or holidays) after the date or enactment of the bill. 
Thereafter, the rescission or veto is effective unless Congress, within the period 
prescribed in the bill, enacts legislation restoring the budget authority or the 
targeted tax benefit. 

The time period consists of (1) twenty calendar days of the congressional 
session during which Congress must complete action on a disapproval bill and 
present it to the President, (2) ten days (not including Sundays) during which 
the President may sign or veto the disapproval bill, and (3) five calendar days 
of session during wfaidi Congress may override Um President’s veto of the 
disapproval biU. Tim draft also contains detailed procedural provisions for 
consideration of disapproval bills. 

With that bars sketch of the draft bill, we can turn to questions of 
constitutionality. 

Preliminarily, however, we must address a nmtter of terminology. 'The draft 
bill styles itself tte Tine Item Veto Act,* and that characterization appears 
frequently in the draft Tbs power that w conferred in the jHoposed bill, though, 
is not line-item-veto authority; rather, it is, expressly, in the bill’s text insofar 
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at it rcfen to spending authority, the power to rescind all or part of any 
discretionary budget authori^. Although the text, when it refers to tax benefits, 
uses 'veto’ language, it is evident that the President's action is to strike these 
provisions following his signing of the relevant bill into law. See $ 2(a)(2)(the 
President is to notify Congress of a rescission or veto not later than twenty days 
'after the date of enactment' of an appropriation bill or a revenue bill containing 
either the budget authority or the targeted tax benefit). The line-item veto, the 
'true' line-item veto, would enable the President, upon presentment of an 
enactment, to sign part of a bill and to veto part of it, rather than, as now, 
having to consider the whole bill and either signing or vetoing it in its entirety. 
To attempt to confer this power on the President would raise difficult, and 
possibly insuperable, constitutional objections. ^ 

Constitutional analysis is concerned with substance, instead of 
terminology.* To denominate enhanced-reacission authority as line-item veto 
authority violates no applicable principle of constitutional law, and, indeed, 
inasmuch as the practical effect of the two different approaches would be largely 
similar, to use one descriptive term to identify the other alternative does not 


' In a previous memorandum, Killian, Comtitutionality of Empouitring 
lum Vtto by Legulation, CBS, Jan. 4, 19M, reprinted in Line Item Veto, 
Hearingi Before the Senate Committee on Rulee and Administration, 95tb 
Cong., 1st Seas. (1985), 13-20, the author concluded that such autborify could 
not be delegated but tiut (ingress could achieve the same result, in effect, by 
the device of separatiog appropriations bills, after passage by both Houses, into 
separate bills containing one item of budget authority and 'deeming all the bills 
to be passed for presenution to the President. The efficacy of this approach 
would, for veiy maiqr reasons, be limited. The memorandum also appears, in 
essentially the same form, in Item Veto; State Experience and Ite Application to 
the Federal Situation, House Oimmittee on Rules, 99tb Coag., 2d &ss. (Comm. 
Print)(19B6), 164. 

> Crouell V. Benson, 385 UB. 22, 63 (1932)CTo deciding whether the 
Congress, in enacting the statute under review, has exceeded the limits of its 
authority . . . , regard must be had, as in other cases where constitutional limits 
are invoked, not to mere matters of form but to the substance of what is 
requirctr). 
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•eem unreasonable or misleading.’ In any event, we analyze speeineally what 
the draft bill provides. 

The Constitutiftnal and Legal Background 

I 

Ehcpenditure of federal funds is a matter committed to congressional control 
and discretion.’ Pursuant to Art. 1, t 8, cl. 1, Congress is empowered '[t]o lay 
and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for 
the common Defence and general Welfare of the United States!.]* It is the 
general welfare clause that provides Congress the basis for the plethora of 
spending programs enacted over its histoty. What Congress determines to be in 
the gener^ welfare is dispositive. United Slatee v. Butler, 297 U.S. 1, 66 (1936); 
Helvering v. Davie, 301 U.S. 619, 640, 645 (1937); Buckley v. Valeo, 424 U.S. 1, 
90-91 (1976); South Dakota v. DoU, 483 U3. 203, 206-207 (1987). Moreover, the 
power of the puree is made clearer I9 Article I, I 9, cl. 7, which provides that 
'[n]o Money shall be drawn from the Treasury, but in Consequence of 
Appropriations made Lawf.r Thus, every expenditure of federal mon^ must 
be in consequence of enacted congressional authority.' The history of 


* This comparison [of line-item veto and enhanced rescission] is sensible 
because enhanced rescission authority would eitable the President to reduce or 
eliminate Mines' in appropriatioru.' Devins, Budget Reform and the Balance of 
Powert, 31 Wm. k M. L. REV. 993, 1(X)3-1004 n. 63 (1990). There is much 
precedent for this view. For example, in 1989, the Senate debated and defeated 
an amendment to an appropriations bill, which was in the form previously 
introduced as S. 1553, 101st (5ong., containing provisions similar to the proposed 
draft bill and which was called the *Legislative Line Item Veto Authority.' 135 
Cong. Rec. 28081 (Nov. 9, 1989). Senator Coats, who offered the amendment, 
stated that, while it was cMIsd a legislative line item veto* bill, '[i]t could just 
as easily be called reeciasion process.' Id., 28082. Serutor McCain, a co-sponsor 
of this amendment and autbOT of an earlier rescission bill, remarked that it and 
similar bills 'could be called a line-item veto or enhanced rescission.* The Line- 
hem Veto, Hearinp before the Senate Judiciary Subcommittee on the 
Constitution, 101st Cong., 1st Seas., 195, 197, 198 (1989). 

' Coruidaration of the question of tax benefits is savsd to subpart D 
infra. 

* Although Congress must appropriate each dollar before it may be 
spent, before, that is, cash outlays may occur. Congress has historically 
authorized Um obligation of future withdrawals, through eueb devices as 
'contract authority,' the power to borrow from the 'IVeasury and spend, and the 
creation of entitlements. Congress must still approve withdrawale from the 
Treasury, but the focal point of importance is tbs creation of iMidget authority,' 
of spending authority. See United Sutea House Conunittee on the Budget, The 
Whole and the PorU; Pieeemeal and Integrated Approaehe* to Congreoeional 
Budgeting, 100th Cong., let Seas. (Comm. Print; A. Schick), 12-19; Stith, 
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eongreuional control, or lack of control, over authorization, appropriation, and 
expenditure conatitutee a long and complex itoiy.' 

Actual expenditure of funda purauant to congreaaional authorization ia, of 
courae, on executive function, Buckley v. Valeo, aupra, 424 UJS., 140-141, which 
ia ordinarily aubject to the obligation impooed upon the Preaident by Art. n, S 
3, that he 'take Core that the Lawa be fieithfully executedl.]*^ Hiatorically, the 
Evident, from at leaat an inotance in Thomaa Jefferaon'a time, baa exerciaed 
aome diacretion in apending or not apemfing money Congreaa haa appropriated. 
Generally, Preaidenta have argued dut Congreaa bat left them aome liberty of 
decitionmaking in determining whether certain apending might, becauae of 
changed drcumatoncea or more informed, or perhapa a later informed, judgment 
about effectuation of purpooe, be deferred, uoually to give Congreaa on 
opportunity to review t^ aituation. But other Preaidenta have argued for the 
eziatcnce of on inherent, conatitutionolly-baaed power, grounded in the conferral 
of the 'executive Power* to the Preaident in Art. II, { 1, to decline to enforce a 
congreaaional deeiaion to opend. The iaaue came to a head in the adminiatration 
of Preaident Nixon, and it reaulted in enactment of aignificant legialation.' 

Broad oaaertiona of conatitutional power and atatutoiy authorization to 
impound, both for reaoona of economy and prevention of waata and of poli^ 


Rewrituig the Fltoal Conetitution: The Cote of Gramm-Rudman-Hollingt, 76 
Calif. L. Rev. S93, 603-609 (1988). While the bill includea the broadeat term 
“budget autboriQr,* aa to which oee 2 UB.C. I 622(2), it appeara to limit it to 
that provided in a 'regular or oupplemental appropriationa act or a joint 
rcaolution making continuing appropriationa.' I 2(a)(2). And oee the final 
acntence of { 2. If you deaire, conaideration mi^t be given to extending 
preaidential authority to other than appropriationa billa, although to do tliia 
could inercaae policy diRicultiea. 

* See, e.g., A. SCKICK, CONGRESS and MONEY: BUDGETING, Spending 
and Taxation (1980); L. Fbher, Presidential Spending Power (1975). The 
best conatitutionol/legal anolyeia of congreaaional power and practice ia Stith, 
Congreii’ Power of the Pune, 97 YaLE L. J. 1343 (1988). 

' Wo say 'ordinarily' becauae Congreaa may repose in legialative branch 
agencies authority to spend to cany out the purposes for which they are created, 
e.g., 2 UB.C. I 476 (Office of Technology Assessment), and the judicial branch 
spends its appropriotod money free of executive direction, but the great amount 
of federal ftinda is expended by executive branch agencies aubject to presidential 
control. 

* See, e.g., U FISHER, op. ciL, n. 6, 147-201. The moat thorough study 
of the legal and constitutional issues, informed throu^ historical analysis, 
remains Abascal A Kramer, Pretulential Impouiidmenl Part 1: Hittorical Genetit 
and Con ilituti onal FVomcunrk, 62 CEO. ll J. 1649 (1974); Aboacal tc Kramer, 
Pretidentittl Impoundment Part It Judidttl and Legiilative Reiponte,63 id. 149 
(1974). 
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judgment! contraiy to congreiiiona) tpending decisions, were rebuffed in the 
lower federal courts. E.g., State Highway Comm. u. Volpe, 479 F.2d 1099 (8th 
Cir. 1973)(higfaways). A few courts did, however, find discretion to decline to 
spend all that was appropriated witUn the confines of the congressional 
autborixation/appropriation acts themselves. E.g., Ptntuylvania v. Lynn, 501 
F.2d 848 (D.C.Cir. 1974)(housing). All in all, by 1974, impoundments had been 
vitiated in more than 50 cases and upheld in only four.* IVhen the 
Administration carried the issue to the ^preme Court, it abandoned its 
constitutional arguments and defended impoundments solely on the basis of 
statutory authority, a position unanimously rebuffed by the Court on the basis 
of statutory language and other indications that Congress, in the particular 
spending program, had intended to leave the executive branch no discretion. 
TVoin V. City of New York, 420 U.S. 35 (1975KCIean Water Act); TVotn v. 
Campaign Clean Watere, 420 U.S. 136 (1975)(same). 

In 1974, Congress enacted the Orngressiotral Budget and Impoundment 
Control Act, P. L. 93-344, 88 Sut. 297, tide X of which, H 10001-1017, 88 Sut. 
332-337, as amended, 2 U.S.C. U 681-688, constitutes the regulation of 
impoundments.'* The impoundment control provisions reflected a conference 
committee compromise of differing House and Senate approachee. Generally 
speaking, the law racognixes two typea of impoundments; 'routine' or 
'programmatic' reservations of budget authority to provide for the inevitable 
contingencies that arise in administering congresaionidly-futrded programs and 
'policy' decisions that are ordinarily intended to advance the broader fiscal or 
other polity objeetivae of the executive branch contraiy to congraesional erishea 
in appropriating fiinds in the first place. 

Routine reaarvations were to coum under the terms of the Anti-Deficiertty 
Act. 31 UB.C. If 1341, 1612." Prior to its amendment fay the Impoundment 
Control Act, 11002, 88 Stat. 332, the Anti-Deficiency Act had permitted the 


* Staff of Joint Committee on Congressional Operatioru, Special Report 
on Court Challenge* to Exeeutuie Branch Impoundment* of Ajgtrapriaied Fund*, 
93d Cong., 2d Sess. (Comm. Print 1974); Staff of House Oimmittee on 
Government Operatioru, Report on Pretidential Impoundment of 
CaetgremutnaUy Appropriated Fund*: An Analyti* of Recent Federal Court 
De^tion*, 93d Co^ 31 Seas. (Comm. Print 1974); Abascal ft Kramer, op. cit, 
n. 8 (Part ID. 63 OlO. L. J., 149-168. 

** The legislative history and anal3rsis of the impoundment control law 
is most esteruivaly set out in Abascal ft Kramer, op. cit., n. 8, 63 GeO. L. J., 
168-185. Sea also J. PfIFFNER, THE PRESIDENT, the BUDGET, and CONGRESS: 
Impoundment and the 1974 Budget act (1979); L. Fisher, op. cit, n. 6, 198- 
201 . 

" Oripnally passed as the Act of Fsib. 27, 1906, cb. 610, 1 3, 34 Stat. 27, 
48, the provisions of the law as described in the text wars added in the General 
Appropriation Act of 1951, cb. 896, I 1211(cX2), 64 Stat. 595, 765. On tbs 
relevant part of the Act, see Stith, op. dt, n. 6, 97 YaLE L. J., 1370-1377. 
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Preiident to 'apportion' fundi 'to provide for eontingenciei, or to effect savings 
whenever savings are made possible or through changes in requirements, 
greater efTicienqy of operations, or other developments subsequent to the date 
on which such appropriation was made available.' President Nixon bad relied 
on this 'other developments' language as authorization to impound, for what in 
essence were policy reasons.” Congress deleted the controverted clause and 
retained the other language to authorize reservations to maintain funds for 
contingencies and to effect savings made possible in canying out the program, 
and it added a clause permitting reserves 'as specifically provided law.' See 
31 U.S.C. i 1512(c)(l>(present version). Congressional intent was to prohibit the 
use of apportionment as an instrument of policymaking. 120 CONG. Rec. 7658 
(1974)(^nator Muskie); id., 20472-20473 (Senators Ervin and McClellan). 

'Policy' impoundments were to be reported Iqr the President as permanent 
rescissions and, perhaps, as temporaiy deferrals. U 1011(1), 1012, 1013, 88 Stat. 
333-334, 2 U.S.C. M 682(1), 683, 684. Rescissions are merely recommendations 
or proposals of the President and must be authorized by a bill or Joint 
resolution, or, after 45 days of the presidential massage, tbs funds must be made 
available for obligation. 2 UE.C. f 683. Temporary deferrals of budget authority 
for leas than a full fiscal year, as provided in the 1974 law, were to be effective 
unless either the House of Representatives or the Senate passed a resolution of 
disapproval. 1 1013, 88 Stat 334. Because the Act was a conference compromise 
between two quite different House and Senate bills, disagreements arose with 
respect to whether Congreae intended resdasion to be the sole method of 
effectuating policy impoundments or whether policy could be implemented as 
well through deferrals of a year or less. Senator Ervin, a sponsor of the Act, 
seemed clear that rescission was the only avenue down which to pursue policy 
dieagreements. 120 CONO. Rec. 20473 (1974). Ihe Comptroller General, chmrged 
under the Act with enforcing the congressional interests under it, issued a 
formal opinion which reviewed the contending views and decided that policy 
deferrals were permitted, that the only difference in this respect between 
rescissions and deferrals lay in the proposed duration of the withholding. 54 
Coup. Gen. 453 (1974).” Presidents Carter, and Reagan interpreted the 
deferral authority as including the power to further their policy choices,” 
although the few court dedsions rendered rejected this reading, usually in 
tandem with ruling that the Act provided no independent impoundment 
mathonty.AHummutsrtLAHuuimuState HighwayComm. v. Goldtehmidt, 492 
F.Supp. 621 (EU).Ark.), vacated a$ moot, 627 F2d 839 (8th Cir. 1980); Maine v. 
Ooidoehmidt, 494 FJSupp. 93 (Dide. 1980). 


” SceL.FlSHER,op. eit.,n. 6, 154-157; Note, Addressing (AeResurgmoe 
ofPrttuUmial Budgttmaking Initiatiot: A Propoiai to Reform the Impou n dment 
Control Act of 1974, 63 TEX. L. REV. 693, 699-700 (1984). 

” The debate is surveyed in R. Eblkc, Legal Analytie of Propotal to 
Repeal Deferral Aitthority Under the Impoundment Control AeH86-1024ARCSS, 
April 2, 1986). 

” See Note, Reeurgenee, op. cit, o. 12, 63 TEX. L. REV.., 705-708. 
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With the deeiaioD in INS a. Ckadha, 462 U.S. 919 (1983), voiding, as in 
violation of the bicameralism and presentment clauses of the Constitution, Art. 
I, tl 1, 7, cl. 2, the one-House veto device, it was evident that the veto provision 
in the deferral section of the Impoundment Control Act was no longer viable. An 
Administration effort to utilize the section, minus the veto device, was thwarted 
in City of New Haven v. United States, 909 F2d 900 (D.C.Cir. 1987), applying 
established severability, or separability, principles, in which the court held that 
Congress would not have enacted the deferral statute in the absence of power 
to police its exercise throu^ a veto. Thus, the entire deferral statute was 
inoperative. Congress in 1987 enacted a more restricted authority, limited to 
deferrals only for those purposes set out in the Anti-Deficiency Act, as set out 
above. P. L. 100-119, title n, I 206<a). 101 Stat. 785, 2 U.S.C. I 684. 

Loss of the rescission or deferral power, save only to make recommenda- 
tions, could be seen to diminish greatly the effectiveness of the President’s 
authority to achieve spending reductions. There then developed proposals 
grouped generally under the heading of 'enhanced-rescission* measures, under 
which the President could make reductions, report them to Congress, and see 
them become efTeetive unless Congress acted, legislatively, to overcome his 
actions. TTiese bills are, of course, predecessors of bills like the proposal under 
consideration.'* 

Of considerable eignificance ie the final legislative piece of the background, 
enactment of the Balanced Budget and Emergency Deficit Control Act of 1985. 
P.L. 99-177, 99 Stat. 1037, codified as amended in titles 2, 31, and 42, UB.C, 
relevant portions to this memorandum, 2 UE.C. { 901 et teq.'* Without 
discussing in detail the law, it should sufTice to say that it is intended as a 
deficit-reduction forcing mechanism. That is, unless Congress and the President 
cooperate to reduce the deficit by prescribed amounts over each of the several 
years following its enactment, the Act mandates a 'sequestration' order the 
President directing a reduction of authorized spending to bring the deficit down 
to the mandated figure. While certain central details of the execution of the Act 
were eucceesfully challenged, that is, the powers devolved upon the Comptroller 
General were found not to be the kind of authority ha could be vested with, 
Bouieher v. Synar, 478 UB. 714 (1986), the concept has not been further 
disputed on constitutional grounds in the courts. In essence, the statute is a 


'* Indeed, tbs present proposal eras offered in the House of 
Rsprasentativss, last July 14, 1994, and defeated, as a substitute for a different 
enh a no sd-tas ri asi n n bill that passed the House. 140 CONO. Rzc. (daily ed.) H 
5719 - H 5726. See id,, H 5700 • H 5730. The House had previously also passed 
similar bills twice before. Additionally, similar bills have been offer^ and 
defeated in the Senate. See supra, n. 3 (referring to S. 1553, lOlst Cong.). 

" 'The Act is analyzed in detail in Stitb, op. cit., n. 5. Additional 
amendments wars mode to the law by the Budget Enforcement Act of 1990, P. 
L. 101-608, 104 Stat. 1388-673, amending scattered sections of 2 U,S.C. ft 601- 
922. See S. (X>UXmEB, THE OinOB to the FEDERAL BUDGET, Fiscal 1993 
(1992), 21-33, 69-82. 
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delegation to the executive brench to reduce spending authority by an amount 
necessary to bring the deHcit down to a prescribed level. 

Although it will be found, as we proceed, that neither the Impoundment 
Control Act nor the Deficit Control Act provides much in the way of either 
constitutional support for or impediment to the provisions of the draft bill, it 
was necessary to treat in some detail the foregoing review of law, inasmuch as 
it is nonetheless highly relevant in considering the bill. 

n 

In terms of the context that we are here considering, the history of 
congressional and executive procedures relating to the enactment of tax 
measures need not long detain us. Taxes are constitutionally set off in one 
respect, in that under Art. I, i 7, parag. 1, of the Constitution, '[a]ll Bills for 
raising Revenue shall originate in the House of Representatives; but the Senate 
may propose or concur with amendments as on other Bills.* The provision has 
occasionally been at issue in a4judieation with respect to whether a particular 
law that origiruted in the Serute was in fact a revenue bill that should have 
originated in the House of Representatives." 

In the discussion of the spending power above, we noted that the 
congressional view of what the public welfare is becomes conclusive on the 
courts; of course, the taxing and spending powers derive from the same clause. 
Art. I, i 8, el. 1, which gives Congress the authority to 'lay and collect Taxes' to 
provide for the 'general Welfare of the United States!.]' Two great constitutional 
disputes in our history revolved about this clause. The first concerned whether 
the 'general welfare* part of the clause was an independent grant of power to 
Congress to legislate for the general welfare, and the answer was concluded in 
the negative; that is, as Jefferson argued in his opinion on the constitutionality 
of the First Bank of the United States, the laying of taxes is the power and the 
general welfare is the purpose of laying taxes." The second concerned whether 
Congress in laying taxes and in spending was limited to effectuation of the 
purposes set out in the grants of power in { 8 subsequent to the first clause. 
There, Madison and Hamilton and their ideological heirs and assigns contended 


" See Untied State* o. Munox-Floret, 495 UB. 385 (1990)(and discussing 
earlier eases), in which the Court adheres to prior precedent that a statute that 
creates, and raises revenue to support, a particular govenunental program, as 
opposed to a statute that raises revenue to support the Government generally, 
is not a bill for raising revenue. The House of Representatives asserts its 
privileges. Rule DC, CONSrmmoN, JCFFCIISON’S MANUAL, and RULES of the 
House of RepresentaTTVES, 102d Cong., 2d seas., M 660.662 (1993), to reject 
bills returning from the Senate that, in its opinion, violate the origination 
clause. 


M 


3 WRTTINOS of THOMAS JEFFERSON (Library ed., 1904), 147-149. 
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for years, Madison taking the narrow view, Hamilton the broader, but Hamilton 
was to prevail." 

Thus, both the spending power and the taxing power are limited only by 
the congressional conception of the general welfare, save for specific provisions 
of the Constitution, such as the estabiishment-of-religion clause of the First 
Amendment, which interdicts some occasions of funding. Most of the controvert 
of recent years has been concerned with expenditures, but taxes, especially 
limitations on taxes, have been the object of some exercises in constitutional and 
statutory efforts. For example, there was for a coiuiderable period a drive within 
state legislatures to call a national constitutional convention to propose a 
constitutional amendment to limit tax rates to 25%.* Some proposals for 
balanced-budget constitutional amendments have contained either limitatioiu 
on taxation or limitations upon congressional consideration of tax increases, 
such as a three-fiflhs super-majority in each House, and there have been 
proposals, one likely to be adopted at the beginning of the House of 
Representatives in the 104th Congress, for a three-fifths supermajority for votes 
on tax increases. 

Therefore, the provision in the draft bill for presidential action to strike 
targeted tax benefits, as defined, is quite limited. Indeed, it is related closely to 
the budget-authority rescission authority, at least if one follows the controverted 
theory of tax expenditures, which would more easily fit tax benefits targeted to 
individuals or to small groups, inasmuch as they do closely resemble funding to 
the targets. 

In any event, as we discuss in the following section, no difference exists 
regarding the delegation of authoriQr to altar or strike ci^er budget authority 
or tax provisions. Both may be delegated, and both are governed 1^ the same 
rules. 

Delegation 

That Congress cannot delegate legislative power to the President is a 
principle universally recognised as vital to the integrity and maintenance of the 
sysum of government ordained by the Constitution.' field v. Clark, 143 U.S. 


'* Cf. United States v. Sutler, 297 US. 1, 6546 (1936). 'While, therefore, 
tbs power to tax is not unlimited, its confines are set in the clause which confers 
it, tai not in those of f 8 wbidi bestow and define the legislative powers of 
Congress. It results that the power of Congress to authorise expenditure of 
public moneys for public purp o s es is not limited by the direct granu of 
legislative power found in tte (Constitution.' Ibid. 

* See Constitutional Convention Proeeduret, Hearing before the Senate 
Judiciary Subcommittee on the Constitution, 96tb Coof,, 1st Seas. (1979), 976- 
985. See also Staff of the House Committee on the Judiciary, Problems Relating 
to State Afplieationt for a Conventioa to Propose Constitutional Limitationt on 
Federal Tax Rates, 82d Cong., 2d Sese. (Comm. Pr. 1952). 
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649, 692 (1892).” All the while, the Court, saying no, approved delegations, 
although it ebaractariaed them more circumspectly. But, at least since 1932, in 
the same Term as Shreveport Grain, supra, n. 21, the Court has expressly 
transformed the nondelegation doctrine into a doctrine permitting delegation 
within purported limits. Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 
305 (1933)('What is done ... the President ... is in substance a delegation, 
thou^ a permissible one, of the legislative process'). See also Sunshiru 
Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398 (1940)('Delegation by Congress 
has long been recognized as necessary in order that the exertion of legislative 
power does not become a futili^); Mistretta v. United States, 468 U.S. 361, 371- 
379 (1989); Skinner u. Mid-America Pipeline Co., 490 UB. 212, 218-219(1989); 
Touby u. United StaUs, 500 U.S. 160, 164-165 (1991). 

Doctrinally , delegation, or nondelegation, is an element of the separation-of- 
powers doctrine. The first three Articles of the Constitution appear to vest with 
no ezeeptioru the law-making power in the legislative branch, the law-executing 
power in the executive branch and the law-interpreting power in the judicial 
branch. E.g., Wayman u. Southard, supra, 10 Wheat. (23 U.8.), 42. And, yet, as 
the Court frequently has had occasion to remind ua, the Framers did not 
mandate a government the three branches of which were hermetically sealed-off 
from each other. Buckley v. Video, supra, 424 U.S., 121; CFTC v. Schor, 478 U.S. 
833, 848, 851 (1986); Morriaon v. Olsim, 487 U£. 654, 693-694 (1988); Mistretta 
u. United States, supra, 488 U.S., 380-381. When the opponents of ratification 
of the Constitution charged that the drafters had insufficiently adhered to the 
principles of separation laid down tqr Montesquieu, Madison responded that 
separation of powers 'd(oes] not mean that these departments ought to have no 
partial agency in, or no controul over the acta of each other,' but rather 'that 
where the whole power of one department is exercised by the same bands which 
possess the whale power of another department, the fundamental principles of 
a free constitution, are subverted.*’* 

From the beginning, the Court hat approved delegations, although it has 
been loath so to admit. Elarly, it held that Congress could legislate contingently, 
leaving to others the task of ascertaining the facts which bring its declar^ 
policy into operation. The Brig Aurora, 7 Cr. (11 U.S.)382 (1813). Chief Justice 
Marshall, in Wayman o. Southard, supra, 10 Wheat. (23 U.S.), 41, distinguished 


*' Tbs assertion may be found in cases venerable with age, e.g., Wayman 
a. Southard, 10 Wheat (23 U.S.) 1, 42 (1825)CIt will not be contended that 
Congraas can dslefita to the Courts, or to any other tribunals, powers which are 
strictly and exclusively legislative'), to relatively recent ones. E.g., United States 
V. Shreveport Grain i Elevator Co., 287 U.S. 77, 85 (1932)(~rhat the legislative 
power of Congress caiuiot be delcgsted is, of course, clear'). 

** THE FEOEBALOT No. 47 (J. Cooke ed. 1961), 326-326(emphasi8 in 
original). Indeed, Madison went on to justify the partial intermixture of the 
powers of the three branches on the basis of a creation of cheeks and balances, 
giving each branch the will and the power to resist the encroachments of the 
others. Id., No. 48, 332-338. 
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between ’important* lubjeeti, 'which must be entirely regulated by the 
legielature itielf,' and eubjecte 'of leea interest, in which a general provision may 
be made, and po^r given to those who are to act under such general provisions, 
to fill up the details.' Filling up the details of statutes was long a popular 
version of the nature of permissible delegations. E.g., In rt Kblhck, 165 U.S. 526 
(1897); Buttfield v. Stranahan, 192 U.S. 470 (1904); United Stout v. Grimaud, 
220 U.S. 506 (1911). 

Modem delegation doctrine may be traced in its inception to </. W. 
Hampton, Jr. A Co. v. United Statet, supra, in which the Court upheld 
congressional delegation to the President of the authority to set tariff rates that 
would equalize production coats in the United Stataa and competing countries. 
Although avowing that Congress could not delegate legislative power' to the 
executive branch, the Court affirmed that a certain amount of interbranch 'co- 
ordination' was neeeasaiy to govern effectively. In determining what [(ingress] 
may do in seeking assistance from another branch, the extent and character of 
that assistance must be fixed according to common sense and the inherent 
necessities of the governmental co-ordination.' Id., 276 U.S., 406. This vague 
statement was elaborated somewhat in the Court’s statement that it would 
sustain delegations whenever Congress provided an 'intelligible principle' to 
which the President or an agenty must conform. Id., 409.** 

It would be needlessly academic to analyze in any detail the bistoiy of the 
delegation doctrine since Hampton. Except for two Depression-era eases in which 
standards were found to be absent, the Court has never voided as impermissible 
a congressional delegation. It has sustained the exercise of delegated power by 
agencies, which exerted authority over industries or subjects not existing at the 
time Congress acted nor foreseen Ity it. E.g, United Statet v. SouthwetUm Cable 
Co., 392 U.S. 157 (1968)(ragulation of cable television under the 1934 
Communicatioits Act). It has directed a regulatory agenty acting under delegated 
powers to exercise its own judgment about whether competition or restraint 
would be in the public intsrsst in a particular regulated area rather than to 
attempt to extrapolate a prindpla Csvcning one or the other from the body of 
eoogrssaional law. FCC o. RCA CommuiJealione, 346 U.S. 86 (1953). It has 
recognized that when Administrations change, new oflicials may have been 
conferred enough discretion so that they can efaanga agency policies, often to a 
considerable degree, so that both previous and present agency policies may be 
oonsistant with eongrsssional delegations. E.g., Chevron, U.SA v. NRDC, 467 
U.S. 837, 842-845, 868-866 (1984)(TA]n agency to which Con gr es s has delegated 
poUtymakinf rssponsibilitiss may, within tbs limits of that delegation, properly 
rely upon tbs incumbent administration's views of wise policy to inform its 
judgments.* Id., 865). See also Motor Vehicle Mfgrt. Ann. u. Stale Farm Mutual 
Automobile Ine. Co., 483 U.S. 29, 42-^ 46-48, 61-57 (1983)(recognizing agency 
could have reversed its policy but finding reasons not supported on record). And 


** The 'intelligible principle* test of Hampton is the same as ths 
Tegislativs standards* test of A. A Seheehter Poultry Corp. v. United Statet, 
295 U.S. 495, 530 (1936), and Panama R^ning Co. o. Ryan, 293 U.S. 388, 421 
(1935). 
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it ha> upheld complex economic regulationi of induitriet in instancee in which 
the agencies had first denied possession of such power, had unsuccessfully 
sought authorization from Congress, and had finally acted without congressionsil 
guidance. Permian Batin Area Rate Caaet, 390 U.S. 747 (1968); American 
Trucking Aatnt. v. Atchiton, Topeka A Santa Fe Ry., 387 U.S. 397 (1967). 

Concern in recent years over the scope of delegations has surfaced in the 
literature,’^ as well as in the Court. Now-Chief Justice Rehnquist has 
suggested that he was ready to resurrect to some extent a non-delegation 
doctrine. Industrial Union Dept. v. American Petroleum Inst., 448 U.S. 607, 671 
(1980)(eoneurring opinion); American Textile Mfgrt. Inst. v. Dorurvan, 452 U.S. 
490, 543 (1981)(diasenting opinion, joined Chief Justice Burger). See also 
Arixona u. California, 373 U.S. 546, 625-626 (1963)(Justiee Harlan dissenting in 
part); United States v. Midwest Video Corp., 406 UB. 649, 675, 677 (1972)(Chief 
Justice Burger concurring. Justice Douglas joined 1^ three others dissenting). 
Other Justices have narrowly construed statutes to avoid what they perceived 
to be constitutional problems with broad delegations. Industrial Union Dept., 
supra, 645-646 (plurality opinion); National Cable Television Assn. v. United 
States, 415 U.S. 336, 342 (1974). Yet, the Court continues to approve broad 
delegations. See Mittretta u. United States, supra, 488 UB., 371-379 (approving 
delegation to commission created within judicial branch to promulgate 
standards, within congressional guidelinea, to bind all federal judges in 
sentencing convicted offenders, subject to limited deviation); id., 415-416 (Justice 
Scalia dissenting but agreeing delegation was valid). 

Argument may be made that there are some powers Congress may not 
delegate or that there are some powers which may be delegated only under much 
tighter standards than other powers. Some modest support for such a principle 
might once have been drawn from Natioruil Cable Television Assn. v. United 
Stout, supra, 415 U.S., 342, and FPC v. New England Power Co., 415 US. 345 
(1974), in which the Court appeared to say that delegation of the taxing power 
was fraught with constitution^ difTiculties, like those which led to the Schechter 
decision. How this conclusion could be allowable alter the many cases sustaining 
delegations of authority to fix tariff rates, which are in fact and law taxes, J. W. 
Hampton, Jr. A Co. v. United States, supra; Field v. Clark, supra, is difficult to 
discern, sea FEA v. Algonquin SNO, he., 426 US. 548 (1976)(delegation to 
Prasidaat to raise Ueaoae ’fees* on imports when necessary to protect national 
security), but in no event does it survive Skinner v. Mid-America Pipelhe Co., 
supra. Before the Court was a congressional authorization to the Secretary of 
lYonaportation to establish a system of user fees to cover the costa of 
administering pipeliiw safety programs. Piaintiflb contended end the district 
court held that the feet were really taxes and either could not be delegated or 
must be delegated with mote specific standards than the statute contained. 


** E.g., A Symposium on Administratiue Law; Part I - Delegation of 

Powers to Administrative Agendet, 36 AH. U. L. REV. 295 (1987); Schoenbrod, 
The Delegation Doctrine: Could the Court Oioe It Substaneef, 83 MICH. L. Rev. 
1223 ( 1985); Aranson, Gellhom, A Robinson, A Theory ofLegislative Delegation, 
68 Cornell L. Rev. i <1982). 
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Unanimoufly, the Court reversed, rebuffing any suggestion that any such rule, 
in either variation, could he found in its precedents. Moreover, it held that, 
textually, there was nothing about the placement of the taxing clause in Article 
I, I 8, that distinguished Congress’ power to tax from its other enumerated 
powers as to which Congress may delegate. Id., 490 U.S., 220-224. 

Inasmuch aa the spending clause is inextricably part of the same clause as 
the taxing clause, no reason suggseta itself why the same answer would not be 
or should not be forthcoming. See Synar v. United Statee, 626 F.Supp. 1374, 
1385-1386 (D J}.C.)(three-judge courtXrejecting argument that Congress may not 
delegate appropriations power), affd. on other ground* *ub nom., Bowiher v. 
Synar, supra. Cf. Uehter v. United State*, 334 VS. 742, 778-779 (1948)aal 
constitutional power implies a power of delegation of authority under it 
suHieient to effect its purposes*). 

Initially, it might be thought surprising that the combined Anti-Deficiency, 
Impoundment Control, and Deficit Reduction Acta should not be conclusive of 
the question regarding the power to delegate to the President authority to 
reduce appropriations. But, in fact, they are of quita limited utility. 

The Anti-DeGcienty Act, as it was amended in 1950, indubitably is a 
delegation to the President to reduce apeiMiing through the creation of r eseiv es 
but only to provide for contingeneiea, to achieve savings oecaaionad by changed 
requirements or greater efCdency, and bacauae of 'other developments* 
occurring after the appropriation. Only the 'other developments' luguage 
conferred any possible appreciable discretion of note, and the efforta of the 
Nixon Administration to find in it authority to impound to defeat congressional 
purposes were unavailing. E.g., State Highway COmm. v. Voipe, supra, 479 F.2d, 
1118 (funds may be withheld only when not needed to cany out purposes of 
appropriation; withholding may not violate purpoaes and objectives of the 
appropriatioiu statute). Congressional amendment of the Act in 1974 removed 
any support for a broad delegation argument. 

Similarly, the Deficit Reduction statuts delagstas the power to the 
President to make reductions, but it eabiiu that authorixation to considerable 
degree. There is little discretion in where to cut and bow much once the deficit 
figure is dstsrminsd That an agency mqy have to evaluate complex economic 
factors in dataraining whether the relevut event, ediicb triggers the exercise 
of the reduction authority in this instance, has occurred has never disturbed the 
Court. E.g., yiakns a. United State*, 321 U.S. 414, 424-425 (1944); Cotton 
Milt* V. Adminietrmlar, 312 U.S. 128, 144 (1941). The rasponaible govenunent 
official under the Deficit Reduction Act, first the Comptroller General, later the 
Director of OMB, baa to aassaa the likely reveouae for the next year and 
determine erbetber the budget dafiat would excaed the target figure. Hardly a 
ministerial hinction, the ofliccr's duties are nonetheless not of the order of 
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magnitude of policy choice that many tuetained delegations have involved. Synar 
V. United Statee^upru, 626 F.Supp., 1382-1391.** 

The ease of the Impoundment Control Act presents two separate queetions, 
one easily answered, the other disputed. First, it hardly teems possible to 
contend that the President’s rescission propontl under 1 1012, 2 U.£.C. i 683, 
is an exercise of delegated power. The PrMi^nt must request afTirmative action 
by Congress to rescind an appropriation; be could ask precisely the same thing 
had the Act never become law. His action has no effect, unless Congress 
affirmatively acts. 

Deferral action under the original { 1013, the old 2 U.S.C. ( 684, looks 
more like an exercise of delegated power. The President sends a message to 
Congress that he intends to defer spending a certain amount of money for a 
period of time, and the deferral is accomplished unless one House of Congress 
vetoes the action I9 passing a resolution.** Under the 1987-amended version, 
of course, his authority has no more significance than an action under the Anti- 
Deficiency Act. As will be recalled from the discussion above about whether the 
President could propose poli^ deferrab under { 1013, supra, p. 7, there was 
disagreement over what Congress had done in enacting 1 1013. The consensus 
was that I 1013 itself conferred no power to impound, that it was not itself a 
delegation, that it was in fact only a device created by Congress Iqr which it 
mandated the President to report deferrals, the authority for which bad to be 
found elsewhere, to Congress and under v^ch Congress could disapprove any 
deferral throu^ use of the one-House legislative veto.** The Administrations 
of Presidents Ford, Carter, and Reagan at various times took the position that 
I 1013 was an independent grant of impoundment authority, but the courts, 
with a few exceptions, rejected that argument. AHuuuat ex rtl. Arkaneot State 
Highway Comm. v. Ooideehmidt, supra, 492 F.Supp., 626; Maine v. Ooldeehmidt, 
supra, 494 F.Supp., 98-100; Dabney o. Reagan, 542 F£upp. 756, 767 n. 3 


** The Supreme Court did not pass on the delegation arguments, but 
Justices Whits and Blackmun in disMnt did approve the district court’s 
delegation decision. Boweher a. Synar, supra, 478 U.S., 764 n. 5; 778 n. 1. See 
also id., 747-748, 753-758 (Justice Stevens concurring). 

” That a lagiaUtivc veto was attached to the delegation would not make 
it any leas of a delegition, if it were a delegation. Congreaa saw the legislative 
veto as a method of poUcing delegations, and Chadha itself involved a delegation 
to the Attamey Genaral to except some persons from operation of the 
immigration laws. The Court’s summary ruling that two-House legislative vetoes 
were invalid along with one-House vetoes came in a case involving a delegation 
to the Federal TVads Commission. Coneumert Union u. FTC, 691 F.2d 576 
(D.C.Cir. 1982), affd. eub nam. Proeeee Cos Caneu/nert Oroup u. Coneumer 
Energy CouneU, 463 UB. 1216 (1983). 

See Eblka, op. dt., n. 12; R. Ehlka k M. Rosenberg, Presidential 
Impoundment Authority After City ttf Hew Haven a. United States (87- 
173AL)(CRS, March 3, 1987Kreviewiogeontrovarty). 




142 


CRS-16 


(SJ)J1.Y. 1982); Dubote v. HiUt, 405 F^upp. 1277, 1281 n. 20 (D.Conn. 1975). 
But MC contra Public Citiien u. Stockman, 528 F.Supp. 824, 831 n. 2 (D.D.C. 
1981); Fontaine u. Donovan, Civ. No. 81-0789 (D.D.C. May 21, 1981)(aceepting 
argument), o/JU. in part, vacated in part tub nom. Wear Central Mittouri Dev. 
Corp. V. Donovan, 669 F.2d 199, 201-202 (D.C.Cir. 1981) (not pauing on 
queation). The Comptroller General, in a previoualy cited opinion, 54 COMP. 
Gen. 453 (1974), took the poaition that the Act waa independent authority, but 
he alao aubaequently adopted the propoaition that the Act did not auperaede 
mandatory apending atatutea now in effect or hereafter enacted. B-205053, 
Opinion of the Comptroller General (March 10, 1982).* 

In any event, the diapute about the nature of I 1013, combined with ita 
much more narrow replacement in 1987, meana that little precedential value 
may be derived from it. 

Nonetheleaa, aa we have deecribed above, nothing in delegation doctrine 
auggaeta that Congreia may not delegate power over appropriationa or taxea, 
and in fact the breadth of the language and the reaulta in delegation ceaee 
provide more than adequate aupport for the concluaion that delegation in thia 
context ia proper under the Conatitution. 

Contentiona might alao be made that delegationa to the Preaident of ao 
broad a power aa to give him control over all federal apending and a lignificant 
portion of taxation would ao diarupt the balance of the aeparation of powera aa 
to be unconititutional for that reaaon. Although aome conaideration like thia 
may undergird aome of the delegation doctrina'a permutationa, the breadth of 
a delegation haa never been utilized by the Court aa a baaia for judging the 
validity of the congreaaional action. Aa the diatrict court in Synar, aupra, 626 
FBupp., 1386, put it, *the ultimate judgment regarding the eoi»titutionality of 
a delegation muat be made lut on the baaia of the acope of the power alone, but 
on the baaia of ita acope plot the apedficity of the atandar^ governing ita 
exerciae. When the acope inereaaea to immenae proportiona (aa in Sehechter) the 
atandarda muat be correapondingly more preciaa.* (emphaaia in original). And 
even thia may overatata what the Supreme Court haa ^ne. 

In any event, while the Court haa applied a balancing text in aome 
aaparation-af-pawon caaee, it baa never cboaen to do ao in delegation ceaee. It 
baa bad, at leaat until recently, two teata by which to adjudicate aeparation-of- 
power challengaa to the actiona of one braiKb via-a-via another what 
commentatora have denominated a 'formaliat* taet, a quite atrict one, and a 
'ftinctionaT teat leaving a good deal of leeway. Ihe formaliat approach 


* Reprinted in Houae Committee on Education and Labor, Documentt 
Relating to Impoundment Iteuet, 97th Cong., 2d aeaa. (Comm. Print 1982), 23; 
Houae Budget Committee, Teak Force on Enforcement, Credit, and Multiyear 
Budgeting, Hearing! on Overnight of the Impoundment Control Procett, 97th 
Cong., 2d aeaa. (1982), 127. See alao Houae Coinmittee on Rulea, Hearingt on the 
Legitlative Veto After Chadha, 98tb Cong., 2d eaaa. (1984), 519-520 (teetimony 
of Milton Socolar, Special Aaaiatant to tte Comptroller General). 
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emphasixed the nececsity to maintain three diatinet branchei of government 
through the drawing ofbri^t linee demarcating the three branchei from each 
other determined by the differeneei among legiilating, executing, and 
ocljudieating. E.g.> Northern Pipeline Constr. Co. v. Marathon Pipe line Co., 458 
UJS. SO, 64^ (1982)(plurality opinion); INS o. Chadha, lupr^ 462 U.S., 951. 
Bowther v. Synar, supra, 478 U.S., 721-727. Tlie functional approach 
emphasixed the core functions of each branch and asksd whether the challenged 
action threatened the essential attributes of the legislative, executive, or judicial 
function or functions. Under this approach, there was considerable flexibility in 
the moving branch, usually Congress acting to make structural or institutional 
change, if there was little significant risk of impairment of a core function or in 
the ease of such a risk if there was a compelling reason for the choice. E.g., 
United Statee u. Nimn, 418 U.S. 683, 713 (1974); Mixon v. Adminietmtor of 
General Servicet, 433 U.S. 425, 442-443 (1977); Thomae v. Union Carbide Agric. 
Product* Co., 473 U.S. 568, 587, 589-593 (1985); CFTC v. Sehor, 478 U.S. 833, 
850-851, 856-857 (1986). llie most immediate difficulty was ^t the Court 
never explained when one or the other test was appropriate, using, in fact, on 
the same day, one test in Bowther and the other in Schor, bqmnd suggesting in 
the latter ease that '(ujnlike Bowther, this ease raises no question of the 
eggrandixemsnt of congressional power at the expense of a coordinate branch.* 
Id., 856. Aside from aggrandixement, there were inferences that the formalist 
approach was proper when the Constitution fairly clearly commits a function or 
duty to a particular branch and the functional approach was proper when the 
constitutional text eras indeCerminata and a judgment must be made on the basis 
of the likelihood of impairment of the essentia] powers of a branch. E.g., 
Chadha, supra, 944-951. This explanation was problematical, inasmuch as t^ 
formalist test was used only to protect executive powers, which, Iqr and large, 
were deduced os being executive from the structure of the Constitution.* 

The formalist approach was apparently abandoned in Morriton v. Olton, 
supra, the independent counsel case, and iaMittretta v. United State*, supra, the 
sentencing commission ease. In Morriton, again without explaining why it was 
choosing the functional test, except that it did stress the statute was no effort 
by Congress to aggrandise its own power nor did it have that effect, supra, 487 
U.S., 694, 695, the Court concluded that the independent counsel lew did not 
'impermissibly undermine* the powers of the executive branch nor did it 'disrupt 
ths proper between the coordinate branches (by] preveot(in^ tlw 

Executive Branch from accomplishing its constitutionally aosigned (Unctions.* 
Id., 695-696. See also Mittretta, supra, 488 UB., 382-384 (stressing lack of 
aneroochmeot and aggrandixement). 


* For a review of the cose law that emphasises the importance of cheeks 
and balances, in the context of congressional regulation and structuring of the 
Executive Branch, see Rosenberg, Congress's Prtrogatiue Goer Ageneie* and 
Agency Decitionmaher*: The Riot and Demite of the Reagan Adminittration't 
Theory of the Unitary ExecuHvt, 57 Q. W. L. REV 627, 638B49 (1989). Under 
this reading, the functional, balancing test is ths appropriate standard respectful 
of the textual and historical role of Congress in organising on Executive Branch 
that is barely hinted at in the text of ths Constitution. 




144 


CRS-18 


Demonstratinc the unaettled nature of thit area, however, are more recent 
opinioni. In Puilie Cituen u. DOJ, 491 U3. 440, 467, 482-489 (1989), Justice 
Kennedy, with Chief Justice Rehnquist and Justice O’Connor joining him, 
eoncurr^ in the Court's decision respecting coverage of the ABA’s Standing 
Committee on Federal Judiciary under the Federal Advisory Committee Act. 
Justice Kennedy disagreed with the Court’s statutory ruling that the Committee 
was not subject to FACA, but he was of the opinion that the Committee’s 
coverage was unconstitutional, because the appointing power of the President 
was his and his alone, not being subject to congressional regulation, which 
FACA was. He explicitly chose the forrnalist test on the ground that it was the 
proper one in li^t of the textual conunitment of the appointment power. 
'[W]here the Constitution tqr axplidt tsort commits the power at iasue to the 
exclusive control of the President, we have refused to tolerate any intrusion 
the Legislative Branch.' Id., 485 (emphasis in original). This distinction between 
'explicit* and 'implicit* assignment of furrctions may be questionable in light of 
some of the cases, especially hiorriton, but it at least states a debatable 
principle. 

A second case appears to restore the functionalist approach to Article III 
that a pluraliQr adopt^ in Northern P^teiine but arfaich had been watered down 
in sub^uent decisions. In Oranfinandent, S. A. u. Nordberg, 492 UB. 33 
(1989), six Justices, in on opinion Iqr Justice Brannon, the author of the 
Northern Pipeline plurality opinion, held that the Seventh Amendment 
precluded Congrees from assigning to on agency or judicial body lacking civil 
jury trials the resolution of private law claims based on state statutory or 
common law grounds. The significance of the decision is that, as the Court made 
clear, the question under the Seventh Amendment and under Article IK is 
answered by the same analysis: it must be ascertained whether Congress may 
assign the adjudication of a claim to an agency or a court lacking the essential 
attributes of federal judicial power and without the power to give a jury trial. 

In Metropolitan WaMngton Airporte Auth. v. Gtixne for the Abatement of 
Aircraft Noiae, Inc., 601 UB. 252 (IMl), the Court merely applied the holdings 
of two earlier cases, Chadha and Boweher u. Synar. In creating a regional 
airports authority, to manage National and Dulles Airports, Congress had 
required the inclusion in the structure of a 'board of review,' composed of nine 
Members of ronysss and vested with veto power over decisions of the 
Authority’s directors. Ihe Court was unsure whether the review board exercised 
axscutive or legislathrs authority, but the cbaracterixation was irrelevant. If the 
authority was axscutive. Congress had violated the Boweher line of eases by 
vesting itaslf or its Msmbert with executive power, if it was legislative authority. 
Congress had violated Chadha in failing to follow the constitutionally prescribed 
method of legislating. Id., 271-277. Although both decisions relied on were in the 
formalist vein, the Court broke no new ground in resting its decision on them. 

No exposition of principle of a formalist or functionalist nature emerges 
from Freytag a. CIR, 601 UB. 868 (1991). There, the Court divided over the 
proper reading of the appointments clause in order to detarmitM whether 
Congress had validly pla^ in ths Chief Judge of the Tax Court, an Article I 
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adjudicatory body, the authority to appoint special tax judges. The appointments 
clause permits Congress to vest such authority 'in the Courts of Law, or in the 
Heads of Departments.' Art. II, { 2, cl. 2. In a five-to-four decision, the majority 
held that 'departments' had to be executive divisions, Cabinet or Cabinet-like 
entities, so that the Tax Court did not qualify under this heading, but that it 
was a court of law the head of which was capable of receiving appointing 
authority. Id., 882-392. The disaent denied that the Tax Court was a court of 
law within the meaning of the appointments clause but argued instead that it 
was a department, so that its he^, the Chief Judge, could be invested with the 
challenged authority. Id., 892, 901-922 (Justice S^ia concurring). 

Two other cases strongly reflect the philosophy of the present Court in 
applying aeparation-of-powera standards to protect executive interests, but it 
remains unclear that the full implications of those decisions, which would go a 
long way to restoring the formalist method of adjudication, and particularly 
Justice Scalia’s dissenting views in Morriaon and MiatrtUa, have been considered 
and adopted ty the Court. In Lujan u. Dtfenden of Wildlife, 112 S.Ct. 2130 
(1992), in the course of applying established standing rules to plaintiffs seeking 
to enforce a congressiond requirement imposed on the Executive Branch, the 
Court also appeared to deny that Congress could impose on the executive a duty 
of a procedure nature and confer on the courts, in acfjudicating citixen suits, tha 
power to enforce that duty. Rather, it was the President on whom the 
Constitution conferred the obtigatian to 'take Care that the Laws be fsithfulfy 
executed,* Art. Q, I 3, and Conness could not delegate thie executive power 
(duty?) to the courts. Id., 2146.* And the decision in Dalton u. Spector, 114 
S.Ct. 1719 (1994), denying judicial review of presidential action on the 
recommendations of the Defense Baas Closure and Realignment Commission, 
contains an ambiguous discussion of and rejection of an argument that 
whenever the President exceeds his statutoiy authorify be violates the 
separation-of-powers doctrine and thus commits a constitutional violation. Id., 
1725-1728.’' 

Nevertheless, it is not believed that either the formalist or the liinctionalist 
approach is applicable to dalepition easse. To be sure, the legislative power is 
assigned to Congreaa, but it is established as clearly as something may ever be 
established in constitutional law that legislative power may be delegated. 
Moreover, the necaasaiy and proper clause. Art. 1, 1 8, el. 18, empowers Congress 
to cany out its legialativa powers by selecting any means reasonably adapted to 


* Court adoption of this principle would be a formidable recurrence to 
formalism, but althwgh they joined the opinion, making this part the opinion 
of the Court, Justices Kennedy and Souter separately coneurr^ urging 'flexi- 
bility' that the Court's opinion would otherwise deny. Id., 2146. It appears, 
therefore, that Justice Scalia's view lacks the full imprimatur of a mejorify of 
the Court. 

" This part of the dedsion raises significant questions of constitutional 
import. The Supreme Court, 1993 Term, 108 HaRV L. REV 23, 300 (1994), but 
its relevance to the matter under diecuesion appears limited. 
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effectuate thoee powen . Proper in the context of the clause means within the 
letter and spirit of the Constitution, and necessaiy refers to the utility and 
convenience to Congress of a particular approach. McCulloch v. Maryland, 4 
Wheat. (17 U.S.) 316, 413-415, 420 (1819). Inasmuch as delegation may be a 
necessary and proper way to cany into execution the powers conferred on 
0>ngress, and it is Congress deciding that any particular delegation is necessary 
and proper, it is hard to see how a formalist test could be applicable. And, as to 
a functionalist approach, whereas delegation certainly adds to or strengthens 
executive power (as well as judicial power in some instances), so that there it 
enhancement, the President has not aggrandized power, it has been conferred 
on him \ty Uie branch having the power in the first place. Rather than 
attempting to apply aome vague balancing test to determine if by a delegation 
Congress has prevented itself from accomplishing a constitutionally assigned 
function, it may be argued, it seems far preferable, and consistent with the 
precedents, to place the emphasis upon the question of standards as the 
determinative factor in deciding the permissibility of delegations. 

However, despite its lack of support in the precedents, it is hard to deny, 
that the interpretation of the delegation doctrine to permit practically unlimited 
devolution of legislative power upon the Executive Branch, as well as some of 
the same powers on the Judicial Branch,** involves an immense enhancement 
of presidential power. Executive agencies and the independent commissions 
regularly legislate rules and regulations that (ingress could have enacted; 
entities in the Judicial Branch follow a similar though more limited course. 
Executive agencies, independent commissions, and Article I courts regularly 
exercise s4judicatOTy power of the same nature as that constitutionally 
conferred on Article HI courts. Congress is limited to the exercise of legislative 
powers only. Concerned that 'legislative ‘power it of an encroaching nature,”** 
the Court is carefVil to confine Congress. 

If the draft bill is enacted, any congressionally-enacted appropriations 
authority or targeted tax benefit may be struck by the President; in order to 
overcome that action. Congress must within twenty days pass a disapproval bill, 
present it to the President for an almost certain veto, and then within five days 
override the veto. The confining of Congress in this respect may be compart 
with ths eonfiniog of presidential power that the Court divined in Bowthtr. It 
vrill bs rseallsd that lbs constitutional flaw the Court found in the law under 


** Mutrttta, afkar all, involved delegation of authority to legislate 
axtaosivs and intricata guidelines and rules with respect to sentencing persons 
convicted of erimes in the federal oourts. And the Supreme (^rt, under the 
Rules Enabling Acts, has been delegated the authority to promulgate exparuive 
rules of procedure for the federal courts. 

** Metropolitan WoMhington Airporti Auth. o. CUiieno for the Abatement 
of Aircraft Noise, Inc., supra, 601 UB., 277 (quoting THE Fl^EKAUST, No. 48 
(J. Cooks ed.: 1961), 332 (Madison)). '1^ legislative department is every where 
extending the sphere of its activity, and drawing all power into its impetuous 
vortex.* Id., 333. 
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cool ideration wu that executive power wax veated in the Comptroller General, 
who, though appointed by the President, was, pursuant to 31 U.S.C. } 703(e)(1), 
removable by Congress for cause through passage of a joint resolution, which, 
of course, had to be presented to tlie President for his signature or veto before 
it became effective. Bowsher, supra, 478 U3., 727-732, 732-734; but see id., 759, 
764-768 (Justice White dissenting). ‘Diat is, the erosion of Congress’ power 
under the draft bill is evidently foreseeable; the erosion of presidential power, 
under the statute in Bowther, was highly speculative. 

In the end, however, we mtut return to the point that the Supreme Court 
has applied no such separation-of-powers test to congressional delegations.’* 

Standards 

Critical to the Oiurt's ezplaiutions of the permissibility of legislative 
delegations has been the necessity of 'intelligible principles' or of standards to 
guide the agency or otficial in the performance of the task Congress has set. The 
only instances in which delegations have been found wanting involved the 
abeence of standards. In Panama Refining Co. v. Ryan, supra, the President was 
authorized to prohibit the shipment in interstate commerce of “hot oil,' that is, 
oil produced or withdrawn from storage contrary to state law, as a meaiu of 
raising prices by restrietinf the supply coming to market. The statute was silent 
with regard to when and under what eireumstances ha should exercise the 
power, and the Court, only Justice Cardoxa dissenting, found the delegation 
unlawful because it did not provide legisiativa criteria to guide the President’s 
discretion, while the stated poli^ of the statute contained conflicting directives. 
’Three months later, in A L. A Sehechitr Poultry Corp. v. United State*, supra, 
the Court unanimously voided a sweeping devolution of power upon the 
executive branch, utilizing trade associations, to formulate codes of 'fair 
competition' for all industry, in order to promote 'the policy of this title.' The 
policy was 'to eliminate unfair competitive practices, to promote the fullest 
possible utilization of the present productive capacity of industries, . . . and 
otherwise to rehabilitate industry . . . Though much of the opinion is written 
in terms of the failure of these policy statements to provide meaningfiil 
standards, the Court was in (act as concerned with the 'virtually unfettered' 
discretion conferred on the President of 'enacting laws for the government of 
trade and industty throughout the country.* Id., 295 U.S., 641-642. See also 
CsrSer a. Carter Coal Co., 298 UJS. 238 (1936)(primarily a commerce clause 
analyBis but also infiitasd by coruiderations of delegation to private associations 
in the industry). 


** It catmot be that the fact that Congress has enacted the law providing 
for the delegation precludes a separation-of-powers analysis. The same fact 
would then also predude a traditional delegation analysis. And in a number of 
the cases Tinding infringement of eaecutivs powers, tbs President bad signed the 
bills into law, a fact of im signiflcance to the Court. In tbs Airporte Authority 
case, tMt only had the President sipisd the law but the Administration defended 
the validity of the Authority in the courts against separation-of-powers 
challenges brought by private parties. Id., 601 U.S., 264 n. 12, 270 n. 16. 
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Although often repeating the Schechter pronouncement that 'sweeping 
delegationM of legislative power' are unconstitutional, e.g., Induttrial Union 
Dt/d. V. American Petroleiax Inet., supra, 448 UJS., 6M, the Court since has 
upheld, 'without deviation. Congress* ability to delegate power under broad 
standards.' Mietretta v. United States, supra, 488 17.S., 373.** In fact, the 
'intelligible principle' adequate to constrain executive discretion has included 
such formulations as 'just and reasonable,' Tagg Bros A Moorhead v. United 
States, 280 U.S. 420 (1930), 'public interest,' New York Central Securities Corp. 
V. United States, 287 U.S. 12 (1932), 'public convenience, interest, or necessity,' 
Federal Radio Comm. v. Nelson Bros. Bond A Mortgage Co., 289 U.S. 266 
(1933), and 'unfair methods of competition.' FTC v. Orate, 263 U.S. 421 (1920). 
Acceptance of these standards continued after Panama Refining and Schechter. 
Thus, in NBC o. United States, 319 U.S. 190 (1943), the Court found that the 
discretion conferred on the PCC to license broadcastirrg stations to promote the 
'public interest, convenience, or necessity' conveyed a standard 'as complete as 
the complicated factors for Judgment in such a field of delegated authority 
permit.' Id., 216. Yet, the regulationa upheld were directed to the contractual 
relations between networks and stations and ware designed to reduce the effect 
of monopoly in the industry, a policy on which the statute was silent. See also, 
under the same standards. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 
(1969Kpromulgation of 'fairness doctrine' and 'ri^t to rapty* rule); United 
States u. Southwestern Cable Co., supra (regulation by FCC of CATV). 

The draft bill autborixea the President to act if be 
determines that* 

(A) such rescission or veto would help reduce 
the Federal budget deficit; 

(B) such rescission or veto will not impair any 
essential Government fiinetiorts; and 

(C) such rescission or veto will not barm the 
national intarestl.] 

As we have noted, while insisting on standards, tbs Court has contented 
itself with the most minimal of policy direction and statement of goals. It has 
emphasised practicality. In Buttfield v. Stranahan, 192 UB. 470, 496 (1904), a 
case praesding the developmant of tbs doctrine of standards, tbs Court justifisd 
a delegation with highly elastic polity goals by saying: 'Congress Isgislated on 


* I ndeed, the Court has frequently deprecated the broader holdings of 
the two cases by pointing out that Panama Refining criminalised acts not 
previously punisb^lc oflenses and that Schechter involved delegations to 
private individuals. Mietretta a. United States, supra, 665 n. 7. See Fahey v. 
MoUonee, 332 UB. 245, 249-250 (1947)(teversing a lower court ruling based 
squarely on the two eases and sustaining a regulatory statute eonceming otM 

itidustty, banking, and containing no standards, no declaration of polity, no 
guidance, temarldnf that 'disc r et i o n to maka regulationa to guida supervisory 
action' in such narrow mattars is 'allowable' wfasteas it would not be as to 
broader delegations); Yakus n. United States, 321 UB. 414, 424 (1944). 




149 


CRS-23 


the iubjeet ai far u waa reaaonably practicable.* That practicality survived the 
1930a promulgation of the principle of standards, or of an 'intelligible principle,' 
is evident in Carlson v. London, 342 US. 524 (1952). 

Congress bad delegated to the Attorney General, as the executive head of 
the Immigration and Naturalization Service, the authority to grant or deny bail 
to aliens, or to continue them in custody without bail, at his discretion, pending 
determination as to their deportability. The statute contained no standards to 
guide the Attorney General’s discretion, a]thou|^ overall the law contained 
numerous instructions to the Attorney General and other executive officials 
with respect to other aspects of treatment of aliens. Said the Court: 'Congress 
can only legislate so far at it reasonable and practicable, and must leave to 
executive onieert the authority to accomplish its purpose. Congress need not 
make specific standards for each tubtidiaiy executive action in carrying out a 
policy. ... A wide range of discretion in the Attorney General as to bail is 
required to meet the varying situations arising from the many alieiu in this 
country. The policy and standards as to what aliens are subject to deportation 
arc, in generid, clear and definite. . . . This is a permissible delegation of 
legislative power because the executive judgment is limited by adequate 
standards.* Id., 542-543. 

That the law contained no standards to guide the Attorney General’s 
decision on bail was, therefore, unimportant, inasmuch as the statute did 
contain statements of 'policy and standards' on the deportability of aliens 
generally. Apparently, general statements of policy that Congress hopes to sec 
effectuated will suflice. But the Court has gone further than that. In FPC v. 
Hope Natural Gat Co., 320 U.S. 691 (1944), Qrngress had authorized the 
(^mmission to fix 'just and reasonable* rates for natural gas. What the phrase 
'just and reasonable* means in the abstract is difficult to comprehend; the Court 
over a long period had applied constitutional due process and taking analysis to 
rate regulation to prevent government from depriving regulated companies of 
some measure of 'fair return* on the investment of the shareholders, a standard 
which itself has varied in intensity and scope of review. See Duquttne light Co. 
V. Barateh, 488 U.S. 299 (1989). ’The phrase *just and reasonable* probably adds 
little if anything to the constitutional standard, but, in the context of the Act 
and its legislative history, it was evident to the Court that Congress wanted the 
FPC to follow tbs traditional theory of rate-making then in general use. 
However, the Court stated that the Commission need not follow that approach; 
it could, in fket, follow any approach that reached a ’just and reasonable' result. 
Rate-making i n volves the making of 'pragmatic acyustments,* and the question 
on review shmild be whether the order 'viewed in its entirety* complies with the 
statute. Under the statutory standard of ’just and reruon^le’ it is the result 
reached not the method employed which is controlling. ... It is not theory but 
the impact of the rata order which counts. If the total effect of the rate order 
cannot be said to be ur\just and unreasonable, judicial inquiry under the Act is 
at an end.* Id., 602. Sec also American Tracking Assna. v. United States, 344 
UB. 298 (1953). 
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In (hort, th« Court freed the FPC of the modicum of guidance provided fay 
Congreas, ite understanding that the factors customarily used in rate-making 
would lead to a 'just and reasonable' figure, and authorized the Commission to 
follow any method to aqy rate result, so long as the figure finally determined did 
not violate the Constitution depriving the utility of its property. 

We have dwelt on the regulatory eases, because in them can be seen the 
paucity of standards that actually guide the agencies and the equability of the 
Court in approving them. But these ezamples do not constitute the whole body 
of delegations. Most of them, to be sure, do not encompass such a breadth of 
delegation as empowering the President to reduce any item of budget authority 
as he chooses, subject only to the exercise of lawmaking power by Congreas, but 
some indeed do. 

Broad regulation of large segments of the economy baa been permitted 
under delegations which generally merely pointed in a particular direction. In 
United States v. Rock Royal Cooperative, 307 US. 633 (1939), the Court 
sustained a delegation to the Secretary of Agriculture of the power to fix the 
prices of six commodities, if and when he chose to exercise the authority with 
regard to some or all of the commodities. Hie Act provided that the price to be 
fixed should afford farmers purchasing power equivalent to that they had 
eiyoysd in a boat period, but tte Secretary was also to protect the intereat of the 
consumer by a gradual increase in pricea in aceordanee with the public interest 
and current consumption. The Court thou^t the Act stated the purpoaee which 
Oingrcss had hoped to achieve and set out standards by whi^ it hoped the 
purposes could be realized. 

In Aruono v. CaUfbmia, supra, a divided Court sustained a delefstion of 
total discretion to the Secretary of the Interior to apportion water among the 
southwestern States in time of shortage. The statute prescribed no formula or 
standards, and the mqjority agreed that be was entirely free 'to choose among 
the recognized methods of apportionment or to devise reasonable methods of his 
own.' the Secretary being required only to reach 'an informed judgment in 
harmony with the Act, tha best interests of the Basin States, and the welfare of 
the Nation.' Id., 373 US., 593, 594. 

Dslagatioo during wartioM for the War Department to recover 'excessive 
profits' earned on eror eontracts vres upheld in Lichter v. United States, 334 U.S. 
742 (1948). Hm first law contained no definition, but the second defined 
'axeeasive profits' as meaning 'any amount of a contract or subcontract price 
which is fiMind as a result of renafatiation to represent excessive profits.' Hie 
definition was eseayed in the light of standards for determining 'ezesasiveness' 
worked out by the War Department, which had been subsequently adopted by 
Congress. But the Court approved the validity of the delegation os to proceeds 
earned prior to this adoption. 'The statutory term ‘excaeeive profit^’ in its 
context, was a sufficient expression of legislative policy and standards to render 
it constitutional.' Id., 783. 
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Another wartime delegation, giving OPA extensive powers to fix commodity 
prices, was validated in Yakus v. United States, supra. The specified purposes 
were as broad and general as those condemned as standardless in Sehechter, but 
the Act also provided that OPA should consider 'prices prevailing between 
October 1 and October IS, 1941* and that the Administrator should set forth a 
'statement of the considerations' used in prescribing prices. The Court 
enunciated criteria for evaluating legislative standards that have been extremely 
influential since. 

The essentials of the le^lative function are the 
determination of the legislative policy and its formulation 
and promulgation as a deflned and binding rule of conduct. 

. . . These essentials are preserved when Congress has 
specified the basic conditions offset upon whose existence or 
occurrence, ascertained from relevant data fay a designated 
administrative agency, it directs that its statutory command 
shall be effective. . . . Nor does the doctrine of separation of 
powers deny to Congress power to direct that an 
administrative offlcer properly designated for that purpose 
have ample latitude within which he is to ascertain the 
condition ... of its legislative command. . . . Only if we could 
say that there is an absence of standards for the guidance of 
the Administrator's action, so that it would be impossible in 
a proper proceeding to ascertain whether the will of 
Congress has been obqred, would we be justified in 
overriding its choice of meaiu for effecting its declared 
purpose. . . . The standards prescribed by the present Act, 
with the aid of the 'statement of considerations* required to 
be made by the Administrator, are sufficiently definite and 
precise ... to ascertain whether the Administrator . . . has 
conformed to those standards. Id,, 321 U.S., 424-426. 

That the principles are not limited to wartime delegations is evidenced by 
Amalgamated Meat Cutters A Butcher Workmen v. ConnaUy, 337 FSupp. 737 
(D.D.C. 1971Kthree-judgs court), which upheld President Nixon’s imposition of 
controls on prices, rents, wages, and salaries, pursuant to congressional 
delegation *to issue such orders and regulations as be may deem appropriate to 
stabiliM prices, rents, wages, and salaries.' Relying on Yakut v. United States, 
which it construsd, correctly in the view of the numerous occasions it has been 
dtsd for non-war-tima and non-emsrgency fact situations, as not resting only on 
tbs war power s or tbs existence of a declared national emergency, the court, in 
an opinion by the lateJudgc Leventhal, found adequate, though general, 
standards supporting the delegation. Judge Leventhal’s opinion establishes a 
mode of aiulysis which may be helpflil in evaluating the sufficiency of the 
standards proposed for the draft bill.* 


* See also Leventhal, Principled Faimeti and Regulatory Urgency, 25 
Case w. Res. L. Rev. 66 (1974). 
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Tbui, he stated, generally, 'Congress is free to delegate legislative authority 
provided it bat exercised ‘the essentials of the legislative function' -of 
determining the basic legislative policy and formulating a rule of conduct .... 
The key question it not answer^ by noting that the authority delegated is 
broad, or broader than Congress might have selected if it had chosen to operate 
within a narrower range. The issue it whether the legislative description of the 
task assigned ‘sufficiently marks the field within which the administrator is to 
act so that it may be known whether he has kept within it in compliance with 
the legislative will." Id., 337 F.Supp., 746 (quoting Yakut, supra,321 U.S., 424, 
425). The essence, continued Judge Leventhal, is whether 'there has been 
suRicient demarcation of the field to permit a judgment whether the agency has 
kept within the legislative vrill,* that is, tiiat 'compatibility with the legislative 
design may be ascertained not only by Congress but by the courts and the 
public.' Ibid. 

Congress had set out standards and goals sufncient for the purpose of the 
delegation doctrine, the court concluded. In the Act, passed in 1970, it had 
provided that the President could not stabilise prices and wages at levels lower 
than those prevailing on May 25, 1970, so that there was a floor. Moreover, in 
1971, Congress had amended the law to preclude the President from imposing 
controls in a particular industry or sector of the economy alone, in response to 
the President’s effort to limit wage iMgotiationa in the building and construction 
industry. Thus, Congress had told the President to use the delegated power to 
achieve broad stabilisation of the entire economy. Additionally, the legislative 
history, evidenced in the committee reports and floor statements of k^ 
Members, indicated the President was to be guided, but not controlled, by the 
experiences with earlier controls, which bad displayed elements of 'freexe' and 
'hold-the-line* approaebea, subject to relaxation for hardships in inequities 
under the implementation. Standards, the court said, could be leaned not only 
from the statute but from its factual background and its statutory context, 
preeminently from legislative history. Id., 747-750. 

Continuing, the court rqjcctad the contention that the delegation was bad 
because it left to the President's sole discretion when, and if at all, to impose 
controls. This abeeocs of a 'timing standanT was permissible, said the court, 
because it 'was not an abdication by Congress, but the product of a reasoned 
anatyaia that only such dale^tion as to timing would fortber the legislative 
purpose of stahilixntioo.' Id., 760. That is, *Congress was acting in a setting 
where all were apead on the need to control inflation but opinion was sharply 
divided on the optimum measures for the Government to use.' Ibid. What this 
means la that rnngrsss, a majority thereof, wanted controls, but the President 
thought an Incomes policy' was the proper approach and did not think the 
imposition of direct controls was either desirable or efficacious. Tbe issue 
whether the delegation before us is excessive must be considered in the light of 
tbe unique situation, with tbe President not in accord with the conclusion of 
Congress as to the need or desirability of the power entrusted to him.' In view 
of the policy differaoccs between the President and Congress, 'Congress could 
advise but not mandate his diagnosis. It sou^t in the national interest to have 
the right remedy available on a standby basis, if the President should wish to 
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adopt that preacription, following his further reflection and taking into account 
future developmenta and experience.* It was in this context that the court could 
deny 'that this delegation was unreasoned, or a mere abdication to the President 
to do whatever he willed. It conferred an author!^ that Congress concluded, 
with reasons, had a suhstantial likelihood of being required.' Id., 750-751. 

The court also noted that the statute was limited in duration and that the 
freeze imposed by the President's order was similarly limited, facts which 
emphasize the permissible scope of the delegated powers. And Congress had 
refused to extend the life of the statute upon ^ expiration of the last 
extension, despite the President’s request for another extension. 'Congress 
established a ‘close control." Id., 754. 

Alto, the court reasoned. Congress had evinced a desire that controls be 
promulgated and implemented in accordance with principles of fairness and 
avoidance of gross inequity. A freeze is always arbitrary in some senses, but 
Congress did not mandate that the President must be uniformly severe; rather, 
it allowed him to remove inequities as they were revealed. Id., 754-758. 

Significant to the court was the fact that Congress had required the 
President to develop additional standards as he went along Iqr which be would 
be bound in subsequent executive action. That is, drawing on the experience of 
the controls upheld in Yakut and the Court’s bolding there, Congress had 
obligated the President to develop sufasidiaiy administrative policy, that would 
*aoabl(e] Congress, the courts and the public to assess the Executive’s adherence 
to the ultimate legislative standard.' This requirement furthers 'the purpose of 
the constitutional objective of accountability. . . . [Dhere is an on-going 
requirement of intelligible administrative policy that is corollary to and 
implementing of the legitlature’s ultimate standard and objective.' Id., 758-759. 

FiiuUly, there was assurance of meaningful judicial review, so that the 
exercise of delegated power could be kept in proper channels and unfairness 
could be avoided. Id., 759-762. 

We do not offer this perhaps overlong description of Connolly at setting 
forth the absolute minima which must accompany a delegation of broad powers. 
Rather, it is a modal oC analysis, a guideline that gets us away from a simplistic 
relianes upon tha words of a statute that purport to set forth stands^. It 
amphaaixas a na c aaa i t y to view a delefstion in full context: text, legislative 
histoiy, factual baekpound, and the laws and judicial decisions that have 
praeadad this partieultf law, among many factors. What is evident in the eases, 
and particulariy so of Connolly, is that tha courts look not so much tor objective, 
quantifiable standards, so that administrators are to implement a statute in 
accordance with legislative instruetiona. What they look for, dsspite what they 
may say, is legislativs prescriptions of goals, of the policies Congress wishes to 
see furthered, of the general direction executive action should proceed in. 

That we taka to be the paramount lesson of tha Santancing Commission 
case. Itittretta v. United Statei, supra. There, the Court exhaustively treated the 
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ftandanU, goali, purpowa, and the like, that Congreta had included in the 
legialation. But enonnoua diaeretion remained, and the Court waa not bothered 
that. 


We cannot diapute petitioner’a contention that 
the Commiaaion eiyoya aignificant diaeretion in 
formulating guidelinea. The Commiaaion doea have 
diacretionaiy authority to determine the relative 
aeveriQr of federal Crimea and to aaaeaa the relative 
weight of the oflender eharaeteriatiea that Congreaa 
hated for the Commiaaion to eonaider. . . . The 
Commiaaion alao haa aignificant diaeretion to 
determine which Crimea have been puniahed too 
leniently and which too aeverely. . . . Congreta haa 
called upon the Commiaaion to ezereiae ita 
judgment about which typet of Crimea and which 
typee of criminala are to be eontidered aimilar for 
Ae purpotet of aenteneing. 

But our eatea do not at all auggeat that 
delegationa of thia ^pe may not cany with them 
the need to ezereiae Judgment on mattara of poligr. 

Developing proportionate penaltiea for 
hundredt of different erimea by a virtually limitleaa 
array of oflendart ia preeiaely the aort of intricate, 
labor-intenaive taak for which delegation to an 
ezpert body it eapeeiaily appropriate. Althou^ 

Congreaa haa delegated aignificant diaeretion to the 
Commiaaion to draw judgmenta from ita analyaia of 
eziating aenteneing practice and alternative 
aenteneing modela, 'Congreta ia not confined to 
that method of ezeeuting ita policy which involvea 
the leaat poaaible delegation of diaeretion to 
adminiatrative officere.* Id., 667-668 (quoting 
mua, aupra, 321 U.S., 426-426). 

It ia true that Juatiee Sealia haa ventured the opinion that ‘the ultimate 
Judgment regarding the conatitutionality of a delegation muat be made not on 
the baaia of the aeope of the power alone, but on the baaia of ita tcope^lue the 
apecifieity of the ataadarda governing ita ezereiae. When the tcope increaaea to 
immenaa proportiona (aa in Sehtchter) the atandarda muat be eoiraapondingly 
more preeiae.* Sjner v. United State*, 626 FBupp. 1374, 1386 (DJ>.C.Xthree- 
judge CourtXemphaaia in original), affd. on othor ground* tub nom., Boweher v. 
Synar, aupra." Nonatheleaa, there are hia remarka in Mittretto u. United 
Statee, aupra, 488 UB., 416-416 (diaaenting opinion), doubting that the 


" Although the diatrict court opnioDia labeled Per Cbriom, it ia evident 
from the language and the atyle of rcaaoning that Juatiee Sealia, then a judge 
of the Court of Appaala for tte Diatrict of Columbia Circuit, wrote it. 
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standards requirement of the delegation doctrine can be judicially enforced. 
Moreover, in contrast to the Synar suggestion, there is the Yakut opinion of the 
Supreme Court sustaining the delegation of price controls, although the 
ultimate standard in the statute was only that maximum prices be 'generally 
fair and equitable.* Supra, 321 US., 420, 427. 

Applying Delegation Principles 


Turning, then, to the provisions of the draft bill, and considering them in 
light of the precedents, especially following the analytical construct of the 
Connolly opinion, we discern little reason to doubt that, if the bill were passed 
and challenged in court, it would be sustained as a permissible delegation. 

The scope of the delegation is broad indeed. The President would be enabled 
to reduce the budget authority provided in any regular or supplemental 
appropriations act. Power over money is a central one to a legislative body, 
power which the English Parliament used to subdue the King and which tto 
colonies used to curtail the authority of royal governors. The Constitution 
expressly mandates that no money may be drawn from the Trcasuiy except 
pursuant to an appropriation. Art. I, f 9, d. 7. Moreover, the President would 
be authorised to strike out of revenue laws provisions that are determined to be 
‘targeted tax benefits,* that is, sections of revenue law that have the *practieal* 
effect of giving a benefit in the form of differential treatment to a particular 
taxpayer or a limited class of taxpayers. TTie Constitution specially treats tax 
laws by requiring their origination in the House of Representatives, which, 
under the Constitution as then written was the only elective body directly 
responsible to the people. Art. I, f 7, d. 1. 

Yet, there appears no reason to doubt that the power over appropriations, 
the decision not to spend funds appropriated or to r^uee funds for a particular 
object, or over taxM, the decision not to cany out particular provisions 
conferring targeted benefits, may be delegated. The Court has not indicated that 
there are any powers that may not bs delegated, however denominated, and in 
fact has pretty clearly indicated that all congressional powers may be delegated. 
Congress in 1^ in tlm Balaneed Budget and Emergency Deficit Control Act of 
1986, PX. 99-177, 99 SUL 1037, 2 U5.C. f 901 et seq., delegated to the 
President the pow e r to rsduos appropriated fUnds and return the money to the 
Treasury, though ths delegation is mors eireumscribed than that proposed in the 
draft biU. Moreover, under oim view of the Impoundment Control Act, PX. 93- 
344, 86 Stat. 332, 2 UB.C. H 661-688, tome power to refute to spend 
appropriated funds was delegated to the President. 

Thus, the delegation being proper, it is the scope of the delegation that may 
be of concern. While it may be difficult to compare such disparate public policy 
actions, it is difficult to assert that the delegation in the draft bill is any broader 
than the power to control the soooomy through freeses and other devices that 
was sustained in Yakut and in Connolly. And, to be sure, the Court has never 
invalidated a delegation as too breed. 
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Standard! as a guiding factor, or rather goals and purposes as indicating 
considerations, seem to be critical. The bill sets forth three guidelines. If the 
President determines a rescission will help to reduce the federal budget deficit, 
he may rescind appropriations or veto certain tax benefits, if he finds that 
essential governmental functions will not be impaired and that the national 
interest will not be harmed. These guides are quite general, of course, but they 
do point in a specific direction. The President is directed to avoid two specific 
detriments, and he is directed to consider whether reductions will actually have 
the desired effect of reducing the deficit, rather than merely postpone an 
expenditure to a point when an action may cost more than it will now. While 
general, these standards have more specifici^ than some delegations the Court 
has sustained. E.g., Ntw York Central Seeuritiet Corp. v. United States, 287 U.S. 
12, 24 (1932)(permitting consolidation of carriers when 'in the public interest'); 
FK V. Hope Natural Cos Co., supra, 320 U.S., 600 ('just and reasonable' rates 
for natural gas); NBC v. United States, 319 U.S. 190, 225-226 (1943)(licensing 
of radio communications 'as public convenience, interest or necessiQi requires'); 
Liehter v. United States, supra, 334 U.S., 16S-166 (1948)(recoveiy of 'excess 
profits' earned on war contracts). Certainly, the standards of the draft bill, 
though not as prolix as those set out in the Sentencing Commission statute, 
probably constrain the President’s discretion about as much as the 
Commission's discretion was cabined. 

It must not be forgotten that, in addition to the statute, if one emerges 
from consideration of the draft bill, the legislative history created by its passage 
through Congress would present an elaboration of standards. The courts have 
had difficulty with legislative history as a device of affirmatively directing 
executive action rather than as background to assist courts in construing 
doubtful and ambiguous provisions. Without digressing to a discussion of that 
thorny topic, we can say that courts regularly look to legislative history, as 
Judge Leventhal did in Connolly, to discern what goals, motives, purposes, and 
sundards Congress wants observed in the exercise of delegated powers. And, 
further, there is always the background provided by the experience of the deficit 
control and impoundment control laws, on which Congress and the President 
could draw, in implementing and in evaluating the implementation of the 
delegation. 

Certainly, if ths cxtra-statutoiy standards are not judicially enforceable, as 
would be the case, doubtlessly, with respect to an enacted law in the form of tbe 
draft. Congress will be aware of the President's deviation from those standards, 
whether be 'has kept within the legislative will,' so that a considerable measure 
of accountability is possible. Tbe public, too, will be able to evaluate the 
President's observation of standards and will be able to bring political pressures 
upon the President and Congress. 

Thus, Congress could legislatively alter the delegation if it finds the 
President's effectuation to be beyond its desires. This action would, of course, 
be as subject to the President's veto as would passage of legislation within tbe 
prescribed time to countermand bis rescission. But Congress is not limited to 
these two, difficult actions. The 'close control,* of which Judge Leventhal spoke 
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in Connolly, may be exercised by Congress in every subsequent action on an 
appropriations or a revenue bill. Because when two statutes conflict, the later 
in time prevails, Congress is always free to exempt parts of a bill or the whole 
bill from the provisions that the proposed bill would enact into law. Checks and 
balances, accountability, in other words, would continue to function. Duration 
of delegation, an important factor forjudge Leventhal, is also implicated by this 
element of congressional power; that is, while the delegation of the draft bill is 
not of limited duration, the relative ease with which Congress could withdraw 
or curtail it through provisions in appropriations or revenue bills comes close 
to being, in effect, a flexible 'sunset* provision. We recognize that this state of 
things is not within your desire, but it might provide, in the event of a 
challenge, one significant pillar of support for validation. On the other hand, 
inasmuch as the absence or presence of none of these elements is determinative 
with respect to validity, if you should choose, through, perhaps, a rules 
entrenchment format, to make more difflcult this possible congressional ease of 
evasion, doing so would not seem alone to raise any serious question. 

The ability of Congress and the public to appreciate and to appraise the 
standards governing the President's actions would facilitated by the provision 
in { S of the proposed bill requiring the President, as part of each rescission 
message, to specity 'the reasons and justifleationa for the determination to 
rescind budget authority or veto any provision!.]' Judgments could be formed 
about the motivations of the President and the degree to which, if at all, 
rescissions reflected solely decisions about the necessity to cut funds for the 
purposes of reducing the budget, the deficit, or the public debt, or to which, if 
at all, poliqr disagreements with Congress’ priorities were important. Nothing 
in the proposal would preclude the President from utilizing rescissions as a 
device to implement policy disagreements, and he could be expected to do so, but 
the importance of the statements, to the extent they arc forthright, is that they 
would lead to the creation of a 'common law' body of precedents illustrating the 
President's guiding principles. 

Nothing in the bill would bind the President to the 'common law* he thus 
created, as the yiakus and Connolly decisions viewed the congressional 
obligations there impoecd to develop and follow administrative standards in 
stabilizing prices and wages. But the more limited device in the draft bill would 
facilitate congressional and public scrutiny of the President. 

Neither is there an 3 rthing in the bill which would constrain the President 
to be relatively evenhanded in the effects of rescissions of appropriations or the 
striking of tax benefits, as there was in the statute authorizing price and wage 
controls requiring economy-wide treatment. The purported standards of broad 
fairness and avoidance of gross inequity, which the Connolly court discerned in 
the stabilization law, are not expressly set out in the proposal, although they 
may, to some extent, be an element of Uie standard that rescissions or vetoes not 
harm the public interest. But, again, the presence or absence of any particular 
factor seems irrelevant in what is, after all, a highly fact-particularistic analysis. 
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Finally, if it is argued that Congress is abdicating its responsibility to 
reduce the deficit by delegating power over appropriations or certain taxes, the 
Connolly opinion contains some useful rebuttal. It will be recalled that it was 
contended that by delegating to the President total discretion about when, or 
even if, to impose controls. Congress had abdicated legislative power. The court 
reasoned 'that this delegation was not an abdication by Congress, but the 
product of a reasoned analysis that only such delegation as to timing would 
further the legislative purpose of stabilization.* The court reached this 
conclusion, because of the fact that Congress had wanted controls imposed, 
whereas the President did not, and it was only by giving him standby authority 
that Congress could empower him and hope he would act in the light of further 
experience. The court emphasized that Congress, in one of the reports on the 
bill that became the statute, said that the bill 'reflects a sincere congressional 
willingness to do its part - and to share the consequences - in a meaningful 
attack' on inflation. Congress thus had a reason to delegate; it was not merely 
abdicating. 

Though there is an element of the fictional in this rationalization, it does 
indicate that the courts are inclined to see a reasoned judgment, rather than a 
shrug or a shake of the head, an abdication, if Congress carefully considers all 
its optioiu and determines that delegating away power is the best way to realize 
its goal. Especially may this be the case if, in iht reports on the bill and in the 
floor statements of the chief sponsors, it is said, in some form, if not in hate 
verta, that the bill 'reflects a sincere congressional willingness to do its part - 
and to share the consequences • in a meaningful attack' on the size of the 
deficit. Pledges on the part of Congress, when eitacting such a bill, to do its best 
to reduce appropriations bills or not to reduce revenues by particularistic 
targeted benefits to some, combined with a standby authorization for the 
President to tuppltmenl the effort, would no doubt bespeak not an abdication 
but a 'reasoned analysis' that the existence of the delegation would better 
enable Congress to cany out its pledges as well as give the President power to 
reduce the excess which somehow is passed. 

It seems not to be an element of the delegation doctrine that accountability 
through judicial review be provided, although in the absence of express 
preclusion of such review in the bill, we do not address the question of whether 
review could be had, if not under the Administrative Procedure Act,* then 
under some other statute, and if so to what extent.* Due process would seem, 
in any event, to require judicial review of the constitutionally of the law itself. 


* Reviewability of presidential action is not provided for under the APA. 
Dalton V. Specter, 114 S.Ct. 1719 (1994); Franklin v. Mastaehiuetts, 112 S.Ct. 
2767 ( 1992). The fact that it would be the President’s actioiu to be challenged 
would probably preclude resort to the waiver of sovereign immunity under i 702 
of the APA, S US.C. S 702, which would otherwise be a great boon to plaintiffs 
under Bouien v. MossoehuseKs, 487 U3. 879 (1988). 

* As was noted supra, many suits challenging impoundments were 
successfully pursued in court hy potential recipients of fedei^ funds. 
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Suit could perhaps be brought by some individual or entity, a recipient of funds 
or of a targeted tax benefit, under a program rescinded in whole or in part, or 
someone otherwise claiming iiyuiy because of the President's action. Of 
course, the President would not be named, but another officer could certainly 
be substituted." 

Supersession 

The proposed bill operates in such a fashion that after the President signs 
into law an appropriations bill or a revenue bill, he may within ten days from 
the date of enactment reduce or totally vitiate an appropriation or strike a 
targeted tax benefit. May the President be delegated authority to 'nullify' or 
'override' a law? To present the question in this fashion seems to pose a 
dilemma, in which the official charged with executing the law may instead 
legislate it out of existence. 

It was argued at the time of consideration of the Deficit Reduction Act that 
Congress could not delegate the power to rescind a law.*' Again, it was an 
issue not passed on by the Supreme Court, but in the district court the 
argument was rejected, although on the questionable basis that the delegation 
was legislation in the form of a contingency, the old theory that Congress had 
repealed or altered the law, with the executive merely finding a fact or condition 
that activated the congressional action. Synar v. United Stata, supra, 626 
FSupp., 1387." Whatever the explanation, it is evident that a sequestration 
order under the Act cancels the funds, rather than defers them or some other 
lesser action; the President's order repeals that portion of the appropriation. See 


" E.g., Youngstown Sheet Ttdte Co. v. Sawyer, 343 U.S. 579 (1952)(suit 

brought against Secretary of Commerce to challenge presidentially-ordered 
seizure of steel mills). 

*' 'While under the Coiutitution Congress can delegate the author!^ to 
implement laws, it cannot delegate the authority to repeal laws.' Letter of Hon. 
Peur Rodino, Chairman, House Judiciary Committee, to Hon. Dan 
Rostenkowski, Chairman, House Ways and Means Committee, 131 CoNG. REC. 
30159 (1986)(emphaais in original). And see id., 30160 (letter from Profeaaor 
Tribe to Coagrestman Synar). 

" Tha usual contingency form of delegation is directed toward a law 
coming into elTect upon the deteimirution of the occurrence of an event or of 
a fact E.g., United States v. Rock Royal Co-Operative, supra, 307 U£., 577-578; 
Currin v. Wallace, 306 U.S. 1, 15-16 (1939). The fiction of repeal or alteration 
on this basis has been used by the Court in validating a presidential action, but 
these decisioiu predate the Court's admission that legislative powers can indeed 
be delegated. See Field v. Clark, supra, 143 U.S., 693(wben President ascertained 
a fact, the existence of discriminatory duties on certain United States products, 
he would order the suspension of free importation of certain goods, a result 
Ckingress, not the President, had ordained). 
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National Association of Counties v. Baker, 842 F.2d 369, 377-382 (D.C.Cir. 1988), 
cert, den., 488 U.S. 1005 (1989)." 

As the late Judge Leventhal stated in reviewing the elements of the 
delegation doctrine, there is 'no analytic difference, no difference in kind, 
between the legislative function - or prescribing rules for the future - that is 
exercised by the legislature or by the agency implementing the authority 
conferred by the legislature. The problem is one of limits.' Amalgamated Meat 
Cutters, supra, 337 F.Supp., 745. Enactment of laws and repeal of laws by a 
recipient of delegated authority have long been permissible. Only the Court’s 
explanations have changed. Thus, in The Brig Aurora, 7 Cr. (11 U.S.) 382 
(1813), Congress had imposed an embargo upon French and British shipping, 
which was to expire within the year. But Congress also provided that the 
embargo statute would be revived unless there was a determination by the 
President that either France or Great Britain had ceased to violate United 
States neutral commerce. Presidential revival through factfinding, the 
determination of the occurring of a contingency, was deemed acceptable by the 
Court. 

In J. W. Hampton A Co. u. United States, supra, the case in which the 
'intelligible principle' standard of modem delegation was formulated. Congress 
had authoriied the President to adjust tariff rates up to 50% above the 
statutoiy maxima in instances in which he found that existing rates did not 
equalize differences in costs of production in the United States and the principal 
competing countries, and the Court found this to be a valid delegation. T^e 
President, thus, could in effect make a tax rate and by so doing repeal the 
existing one. The general policy of the Act is fairly certain but an analysis of the 
act and even more the history of its administration shows a tremendous scope 
for manipulation.*** 


** A subsidiary argument, raised in the case of the Deficit Reduction Act 
by Chairman Rodino and Professor Tribe, was that delegating authority to 
repeal a law violated Chadha, inasmuch as the Court bad there held that 
lawmaking could be accomplished only through bicameral passage and 
prcaentation to the President. Supra, n. 23. But in Chadha itself the Court had 
distinguished congressional lawmaking from delegated lawmaking, by noting 
that the Constitution required bicameralism and presentment only in the 
instance of congressional action, not administrative action. Supra, 462 UB., 953 
n. 16. Before and after Chadha, the Court recognized that when Congress 
delegated to agencies power to prescribe substantive rules, the rules have the 
forte and effect of law. E.g.. Battenon v. Francis, 432 U.S. 416, 425 (1977); 
Sehweiker c. Cray Panthers, 453 UB. 34. 43-44 (1981); United States v. Morton, 
467 UB. 822, 834 (1984); Chevron U,SA. v. NRDC, 467 UB. 837, 843-844 
(1984); Atkins v. Rivera, 477 UB. 154, 162 (1986); Ofy o^A/civ York v. FCC, 486 
UB. 57. 6384 (1988). 


L. Jaffe, Judicial Control of administi(ative action (1965), 59. 
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Congress has not often addressed itself to the issue of repeals or of the 
superseding effect on statutes of rules promulgated under delegations. But in 
authorizing the Supreme Court to promulgate, under the Rules Enabling Acts, 
rules of civil and criminal procedure, it directed that such rules are to supersede 
previously enacted statutes with which they are in conflict. 18 U.S.C. $S 3771, 
3772 (criminal procedure); 28 US.C. t 2072 (civil procedure); id., i 2076 
(evidence).^ There appears to be no histoiy of constitutional challenge to 
displacement of statutes by rules. In Dauu u. United Statee, 411 U.S. 233, 241 
(1973), the Court referred in passing to the supersession of statutes, without 
evincing any doubt about the validi^ of the result but, of course, not approving 
the validity either. Justices Black and Douglas, in dissenting from the 
promulgation of rules, voiced constitutional objections to supersession, e.g., 374 
US. 865 (1963); 383 U,S. 1032 (1966), but as is arell known they were doubtful 
as well of the constitutional proprie^ of the Court promulgating the rules at all. 

Commentary on the operation of the clauses is not extensive, but it does 
note that numerous federal statutes were modified or superseded by rules.^ 
The cited treatise also observes that, in the 1948 revision of the Judicial Code, 
Congress eliminated nuny of these superseded statutes, but the absence of 
constitutional challenge is nonetheless suggestive. Especially is this the case 
because there have been scholarly challenges,*^ and bills have been pressed in 
Congress to repeal the superaeaaion provisions, as part of a revision of the Rules 
Enabling Acta, at least in part from constitution^ concerns. While the House 
of Representatives twice passed bills which, inter alia, repealed the superseding 
effect of rules, the Senate did not accept them, and the revisions that were most 
recently adopted retained supersession provisions.** 


*‘ On the background of this supersession provision, see Burbank, The 
Rules Enabling Act of 1934. 130 U. Pa. L. R£V. 1015, 1050-1054 (1982). 

** 2 J. Moore'S Federal Practice (2d ed. 1968), { l.02[5]. 

*' Clinton, Rule 9 of the Federal Habeas Corpus Rules: A Case Study on 
the Seed for Reform of the Rules Enabling Acts, 63 Iowa L. REV. 15, 64-77 
(1977). Sec also Houae Judiciaiy Subcommittee on Courts, Civil Liberties, and 
the Administration of Justice, Hearings on the Rules Enabling Act of I98S, 99th 
Cong., 1st sess. (1986), 3, 11-12 (Professor Burbank); and see id., 265-271 (letter 
of Chairman Kastanmeicr). 

** In the 99th Congress, the House passed H. R. 3550, but the Senate did 
not act. See H. Kept. No. 99-422, 99th (^ong., 1st seas. (1985), 22-23; 131 CoNG. 
REC. 35190-92. In the 100th Congress, amendments of the Rules Enabling Acts, 
including repeal of supersession provisions, were included in an omnibus bill, H. 
R. 4607, see H. Rcpt. No. 100-889. 100th Cong., 2d sess. (1988), 27-29, that 
passed the House, 134 Co.NC. REC. 23573-23584 (1988), but the Senate refused 
to accept the repealer, id., 31051-31052 (Senator Heflin), and the House 
acquies^. Id., 31872 (Represcnutive Kastcnmeier). P. L. 100-702, 102 Stat. 
4642. 4646, amending 28 U.S.C. 1 2072. The matter was debated in The Rules 
Enabling Act, Hearing before the Senate Judidary Subcommittee on Courts and 
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for Congress. Nothing in the Constitution mandates a particular time frame for 
congressional consideration of legislation generally; it might be that a vetoed bill 
was considered for several months before being passed and sent to the President. 
Must Congress act immediately or within two or four days, perhaps, on 
repassage over the President's veto. Only the second reading seems strained, in 
that, in the absence of express language, it seems odd thst the Framers would 
have inserted a protection for (perhaps) lengthy congressional reconsideration, 
or least we might reasonable conclude so in the absence of some clear language. 

Nothing in the debates of the Convention proceedings, as collected in 
Farrand, gives us a clue as to the intentions of the Framers on this point. Some 
guidance may be gleaned from the understanding and practice of the early 
Oingresses.*** During the first fifty years under the Constitution, Congress 
usually turned to reconsideration of a vetoed bill within two or three days, 
sometimes on the same day the President's message was placed in the Record. 
Members sometimes disputed whether any time should elapse between reporting 
the message and reconsidering the bill, but the practice was to take a day or 
two. Senator Daniel Webster, calling for a few days of consideration of Jackson's 
veto of the United States Bank bill, read the Constitution as permitting the 
practice.*' The time frame was from July 10 to July 13. In 1841, a debate 
erupted between Senator Benton, who argued that the Constitution required the 
Senau immediately to turn to reconsideration, whereas Senator Clay denied 
that the Constitution prevented the exercise of senatorial discretion befitting the 
importance of the question, but also noting that respect for the President 
required reconsideration within a reasonable time. Senator Calhoun concurred 
with Clay. 

In terms of length of time before reconsideration. Dr. Fisher reports that, 
in one instance, 14 days elapsed, in another nine. Most took place within three 
or four days. He alludes to instances subsequently in which longer delays 
occurred. In 1854, a period of more than two months ran, in 1854 nearly four 
months ran (but part of the time was occasioned by an adjournment), and in 


** See Fisher, When Mutt Congress Recontider Vetoetf, Congressional 
Research Service, Sept. 14, 1988, reprinted in Pocket Veto Legitlation, Hearings 
before the House Judiciaiy Subcommittee on Economic and Commercial Law, 
101st Cong., 2d Sess. (1990), 95. The material in this and the next paragraph is 
summarized from this memorandum. 

*' The constitution prescribes thst the House shall proceed to this 
decision thereupon. It was the practice of Congress to give a proper time for the 
transcript of the message, and for a respectful consideration of the subject. In 
cases of lesser importance, it was the nutora to proceed immediately to the 
decision. But. in this ease, it was respectful to the President, to the length of the 
paper which had been read, to the high character of the various topics which it 
embraced, and to the general importance of the subject, that the Senate should 
assign such dsy and hour for taking the message into consideration, as would 
be agreeable under the existing circumstances.' CONC. DEBATES, 22d Cong. 1st 
sess. 1220 (1832). 
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That administrative or executive action consistent with delegated authority 
can repeal or alter a congressional statute is also evidenced by the cases holding 
that agency regulations may preempt state laws. 'Federal regulations have no 
less pre-emptive effect than federal statutes. Where Congress has directed an 
administrator to exercise his discretion, his judgments are subject to judicial 
review only to determine whether he has exceeded his statutory authority or 
acted arbitrarily, [citations omitted] When the administrator promulgates 
regulatioiu intended to pre-empt state law, the court’s inquiry is similarly 
limited.' Fidelity Federal Savings & Loan Assn v. de la Cuesta, 458 U.S. 141. 
153-154 (19821. See also United States v. Shimer, 367 U.S. 374, 383 (19611; 
Ridgway v. Ridgway, 454 U.S. 46, 57 (1981); Blum v. Bacon, 457 U.S. 132. 145- 
146 (1982); Capital Cities Cable u. Crisp, 467 U3. 691, 699-700 (1984); 
Hillsborough County v. Automated Medical Labs, supra, 471 U.S., 715-716. 
Preemption by federal statutory law takes place under the supremacy clause. 
Art. VI, el. 2, which gives 'the Laws of the United States which shall be made 
in Pursuance' of the Constitution precedence over state laws. The phrase ‘Laws 
of the United Sutes* encompasses both federal statutes themselves and federal 
regulations that are properly adopted in accordance with statutory 
authorization.' City of New York v. FCC, 486 U.S. 57, 63 (1988). The same 
standard applies to the question of preemption whether by statute or by 
administrative regulation. Louisiana PSC v. FCC, 476 U.S. 355, 368-369 (1986). 

Thus, if a statute and a regulation have the same identity under the 
supremacy clause for purposes of preempting state laws, they must have the 
tame identity under the supremacy clause, both being laws of the land, for 
purposes of the rule that when two laws conflict the later in time prevails. 
There appears to be no principled basis upon which one could distinguish a 
regulation having the force and effect of law for preemption purposes from one 
that supersedes an existing statute. 

Time Constraints on Congressional Override of the President’s Veto 

Under the draft bill, f 3(bl(3), if the President vetoes the disapproval bill 
passed by Congress to reverse the rescission or tax veto. Congress has five 
calendar days of session after the date of the veto to act to override. If Congress 
fails to override or if it does not act within the flve-day period of session, the 
President’s action bseomes final. ’That is, the budget authority or targeted tax 
benefit is repealed, f 3(a). The question arises whether legislation may prescribe 
a time certain within which Congress must act on a presidential veto in order 
to overcome it. 

The question is difficult because the constitutional provision is ambiguous 
with respect to the time penod, if any, within which congressional action must 
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take place.** The eection provides that if the President vetoes a bill, he shall 
return it with his objections to the originating House. That body 'shall enter the 
Objections at large on their Journal, and proceed to consider it." Art. I, i 7, cl. 
2 (emphasis supplied). If two thirds of that body approves the bill, it is sent to 
the other House, Try which it shall likewise be reconsidered!.]* Thus, unlike the 
provision giving the President ten days (Sundays excepted) within which to 
consider a bill, the clause is silent with respect to whether Congress must 
cotttider the President's objections within a particular time, unless the passage 
italicized above carries the import of a requirement of immediate 
recoiuideration. 

One may read the pertinent clause for any of three propositioiu. First, the 
clause requires that Congress promptly if not immediately turn to reconsidera- 
tion of the vetoed bill and vote on it. Second, the clause, by specifying no time 
limitation, unlike the ten-day period mandated for presidential consideration, 
gives Congress a protected period of time extending throughout the life of that 
Congress. Third, the clause does not set a time for congressional consideration, 
leaving to Congress in its discretion to fix or not to fix a period, which may be 
uniform or which may vary from instance to instance. 

The consequences of adopting one of these possibilities is obvious. If the 
first reading is the valid one, then Congress is already bound by time 
corutroints, ameliorated only by the necessity that it take such time as to 
evaluate the President's objections, and the five-day period would represent a 
congressional judgment, adopted by enactment of the draft bill, that this 
particular period is all the time Congress needs. If the second reading is correct, 
congressional time cannot be limited, and the five-day provision in the draft bill 
would be invalid. If the third reading is found to represent most faithfully the 
meaning of the clause, then, as with the first reading, Oingress could fix a five- 
day period os a way of binding its discretion. 

The text of the clause, os we have stated, is ambiguous. It simply provides 
that when the President returns a bill with his objections, the originating House 
is to enter the objections in the Journal 'and proceed to consider* the vetoed bill. 
This language is certainly susceptible of being read as peremptory, as mandating 
immediate reconsideration or, at least, very prompt, reconsideration. But this 
reading is hardly compelling. The fact that a specific ten day period (Sundays 
exception) is provided the President, while the clause lacks a time setting for 
Congress, suggests that the clause might better be read as conferring discretion 
upon Congress. The Framers included a time constraint for the President, none 


** The Constitution is not ambiguous with regard to the time period 
within which the President must act. He has ten days (Sundays excepted) after 
the bill is presented to him. The draft bill has the same time limit. ( 3(b)(2). The 
Court has clearly held that Congress could not curtail the time the President 
has to consider a bill. The Pocket Veto Case, 279 U.S. 655, 677-678 1929); 
Edwards a. United Stales, 286 U5. 482, 486, 493-494 (1932); Wright v. United 
Slates, 302 U.S. 583, 596^97 (1938), and id., 606 (separate opinion of Justice 
Stonel. 
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1856, another period of two months without an intervening adjournment. He 
reports a veto by President Grant of a bill on January 11, 1870, with the Senate 
overriding on May 31, 1870 (four-and-a-half months) with the House of 
Representatives sustaining the veto the next day. 

Thus, there was a gradual evolution from the early days in which 
reconsideration was prompt but not immediate to later times when, in some 
instances, there was a lengthy period intervening.*^ As with any legislative 
precedent, it is dillieult to essay any consistent reading of the veto clause from 
the practice, but practice does suggest that ample congressional discretion does 
exist with respect to time.** 

What this history suggests is that the reading of the veto clause that 
recognizes some measure of congressional discretion probably best accords with 
the text and purposes of the clause. That is, Congress has a reasonable time to 
reconsider, but it does not have an unlimited time. This reading would accord 
Congress, or either House thereof, the discretion to embody in its rules 
procedures for coruideration of vetoes, or simply the vetoes following from the 
exercise of presidential power delegated in the proposed bill, which would curtail 
and channel the discretion Congress has. 

Under Art. I, I S, el. 2, *(e]aeb House may determine the Rules of its 
Proceedings, . . . . ' As the Supreme Court long ago remarked; 

The Constitution empowers each house to de- 
termine its rules of proce^ings. It may not by its 


** The precedents of the House of Representatives on the question of 
postponing to a day certain, which it a permissible motion, or to postpone 
indefinitely, which is not. arc collected in 24 L. Dtichisr’S PROCEOURJE, H 16.1 ■ 
16.3, 16.6 (1982); 4 A. HIND’S PRECEDENTS, 3542-3547 (1907); 7 C. CANNON’S, 
H 1101, 1103, 1112-1113. A motion to postpone indefinitely is, as stated, not in 
order. HIND’S, supra, 3548. But the power to postpone to a date certain is broad. 
For example, on December 17, 1985, the House, by unanimous consent, post- 
poned further consideration of a veto message until August 6, 1985. 131 CONC. 
Rec. 37477-37478 (1985). See for summaiy of practice Item Veto; Slatt 
Exptnmet and It* Application to the Federal Situation, House Committee on 
Rules, 99th Cong., 2d Seas. (Comm. Print, 1986), 177-196. 

** No judicial precedents are available. In dicta, in cases dealing with 
other issues, such as the pocket veto and the effect of the President signing a 
bill after (Congress adjourns, the Court has stated that the clause has two 
purposes. First, it is to ensure promptness and to safeguard the opportunity of 
Congress for reconsideration of bills that the President disapproves, as reflected 
in the limited period of time the President has to sign or veto and not to hold 
a bill indefinitely. Second, it safeguards the opportunity of the President to have 
the full time provided to consider whether to sign or veto. Edwards u. United 
StaUs, 286 U.S. 482, 486 (1932); Wright u. United States, 302 U.S. 583, 596 
(1938). 
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rules ignore constitutional restraints or violate 
fundamental rights, and there should be a 
reasonable relation between the mode or method or 
proceeding established by the rule and the result 
which is sought to be attained. But within these 
limitations all matters of method are open to the 
determination of the house, and it is no 
impeachment of the rule to say that some other 
way would be better, more accurate or even more 
just. . . . The power to make rules is not one which 
once exercised is exhausted. It is a continuous 
power, always subject to be exercised by the house, 
and within the limitations suggested, absolute and 
beyond the challenge of any other body or tribunal. 

United Stales u. Baltin, 144 U.S. 1, 5 (1892). 

Any regulation or rule governing procedure curtails discretion of a 
legislative body in some way. The 'fast track* provisions, just expired, of 
legislation to implement trade agreements contain time deadlines and bar 
amendments that could otherwise be offered. The rules legislated under the 
various deficit control and budget statutes mandate actions within a certain time 
and, in the Senate, require a three-filths vote in certain instances to consider 
amendments that otherwise could be freely presented. Other examples could be 
multiplied. 

These rules are, of course, to be enacted into statutory law by the proposed 
bill, but this is not uncommon now, inasmuch as several laws, the legislative 
reorganization statutes, the trade laws with their 'fast track* procedures, and 
the budget and deficit reduction laws, and others, set out rules in statutory 
form. But these are commonly acknowledged to be exercises of the rule-making 
power and subject to change by either House without resort to sututory 
amendment, as sometimes, but not always, set out in the statute. 

If, therefore. Congress should adopt the permissive reading of the 
presentment clause in this respect, no barrier would be raised to the provision 
in the proposed bill. If a different reading, a view that the Constitution requires 
cither an iodefinita time or at least a period longer than that contained in the 
proposal, is adopted, than a serious problem would be presented. As we have 
noted, the text of the Constitution is, at best, ambiguous, and the Convention 
debates ars silsnt. Congressional practice over the years seem to be in accord 
with a discrstionaiy view of the time required or permitted under the clause. 
But, in the last analysis, it is the view of the enacting Congress that would 
impress on the provision a constitutional determination. Whether this reading 
could be challenged in the courts is a diflicult question. Some rules have been 
challenged in eases that reached the merits, as in Baltin, in which the Court 
upheld the rule, or in United States v. Smith, 286 UB. 6 (1932), in which the 
Court interpreted the rule differently than the Senate bad. 
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Thui, the question cannot be dispositively answered, but the weight seems 
to run heavily in favor of the validity of the draft’s provision. 

Conclusion 

It seems, therefore, on the basis of textual analysis and precedent that it 
would be constitutionally permissible for Congress to delegate to the President 
the power to reduce or omit various items from appropriations acts under the 
terms set out in the draft bill. The power to delegate encompasses the inclusion 
within delegations of presidential power over appropriations and tax provisions. 

The standards contained in the draft appear to fall within the unconfining scope 
of judicial precedents. And the delegation doctrine permits the overturning of 
statutes by the recipients of the dtlegation. Only the issue of the five-day period 
within which the President's veto must be overridden presents an unsettled 
question, but this matter seems amenable to a solution supportive of the bill. 

One important point may need to be considered, although this 
memorandum is not the place for more than a brief mention. Once a bill like the 
draft becomes law, it is within the power of Congress thereafter to include 
within appropriations bills provisions that exempt certain budget authority or 
all budget authority or tax benefits in revenue bills from the delegation 
contained in the draft bill from operation of the enhanced rescission authority. 

It is simply an example of the law later in time governing, although gener^ 
rules against legislation on appropriations bills might impose some limits on the 
practice. In any event, there may be ways, through entrenchment of the rules 
of the House of Representatives and other devices to restrict the practice, which 
we can assess for you at your request. 

H. Killian 
pecialist 

American Constitutional Law 

Mr. Clinger. Thank you, gentlemen. The committee stands ad- 
journed. I haven’t learned how to wield this thing yet. 

Mr. Ornstein. Oh, you will. 

[Whereupon, at 3:15 p.m., the committee was adjourned.] 
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